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INDIAN SELF-DETERMINATION AND EDUCATION 
ASSISTANCE ACT AMENDMENTS OF 1987 



FRIDAY, OCTOBER 2, 1987 

U.S. Senate, 
Select Committee on Indian Affairs, 

Washington, DC. 

The committee met, pursuant to notice, at 9:07 a.m., in room 485, 
Dirksen Senate Office Building, Hon. Daniel K. Inouye (chairman 
of ihe committee) presiding. 

Present: Senators Inouye, Evans, and McCain. 

The Chairman. This morning the committee will receive testimo- 
ny on S. 1703, a bill to amend the Indian Self-Determination Act. 
We will also hear the views of Administration witnesses regarding 
these amendments, and we will also have a panel of witne *ses to 
expand on the tribes' point of view on the matters of indirect costs, 
federal tort claims coverage, and nonprocurement contracts. 

The Indian Self-Determination Act is unique in that it requires 
Federal agencies to continue providing direct services until such 
time as Tribes freely choose to contract to operate those programs. 
At that point the Federal agencies are required to transfer re- 
sources and control over those programs to the tribes. 

No other Federal agency is required to assist another govern- 
mental entity and simultaneously to divest itself of its own re- 
sources. In this sense, the Act contradicts all known laws of organi- 
zational behavior. We recognize that implementation of the Act 
has not been easy for either the tribes or the Federal agencies. 

In addition, tribes and the Federal Agencies have attempted to 
implement this Federal policy during a period of tremendous com- 
petition among various Federal priorities, and during a period of 
budgetary constraints. As a result, there have been problems with 
funding for tribal indirect costs and for Federal costs for contract 
monitoring and personnel. 

We have approached the development o" these amendments with 
the philosophy that the tribes, the Bureau of Indian Affairs and 
the Indian Health Service must work together to increase the suc- 
cess of the Federal Policy of Indian Self-Determination. We have 
attempted to address some of the concerns of the Federal agencies 
regarding transfer of property to tribes, extending the time period 
for consideration of contract applications, and making permanent 
the protection of Federal personnel benefits for BIA or IHS staff 
who choose to work with tribes. We are open to further suggestions 
to making this law work better not only for tribes, but also for the 
BIA and IHS. 

(1) 



ERLC 



r~~ 

O 



2 



We also recognize that there has been tremendous progress made 
over the past twelve years. The BIA has over 1,400 contracts with 
Tribes, totalling approximately $280 million, or 25 percent of the 
budget. Tribal contracts with the Indian Health Service include the 
operation of six hospitals and 300 outpatient clinics, as well as 
many community health programs. 

Our purpose here today is to expl re ways to improve the Feder- 
al policy of Indian Self-Determination. And so I look forward to 
your comments and recommendations. 

And speaking of comments and recommendations, it would have 
been helpful if the agencies had submitted their statements a bit 
earlier, as we have provided in our rules. And I would hope that in 
the future you would accommodate us. We need at least a few 
hours to Iook them over. 

And so, I would like to now call upon the first panel, consisting 
of witnesses from the administration, the Honorable Ross Swim- 
mer, Assistant Secretary for Indian Affairs, U.S. Department of the 
Interior, and the Director of Indian Health Services, Dr. Everett 
Rhoades. 

Gentlemen, as always, you are welcome here. Mr. Swimmer, 
please proceed. 

[The opening statement of Senator Inouye, and S. 1703 follow:] 

OPENING STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR 
FROM HAWAII, CHAIRMAN, SELECT COMMITTEE ON INDIAN 
AFFAIRS 

Good morning and welcome to this hearing of the Committee on 
Indian Affairs regarding S. 1703, a bill to amend the Indian Self- 
Determination Act. Today we will hear the views of administration 
witnesses regarding these amendments. We also hrve a panel of 
witnesses to expand on the tribes' point of view on the matters of 
indirect costs, Federal tort claims coverage, and nonprocureinent 
contracts. 

The Indian SelF-Determination Act is unique in that it requires 
Federal agencies to continue providing direct services until such 
time as tribes freely choose to contract to operate those programs. 
At that point, the Federal agencies are required to transfer re- 
sources and control over those programs to the tribes. 

No other Federal agency is required to assist another govern- 
mental entity and simultaneously to divest itself of its own re- 
sources. In this sense, the act contradicts all known laws of organi- 
zational behavior. We ^-cognize that implementation of the act has 
not been easy for either the tribes or the Federal agencies. 

In addition, tribes and thh Federal agencies nave attempted to 
implement this Federal policy during a period of tremendous com- 
petition among various Federal priorities, and during a period of 
budgetary constraints. As a result, there have been problems with 
funding for tribal indirect costs and for Federal costs for contract 
monitoring and personnel. 

We have approached the development of these amendments with 
the philosophy that the tribes, the Bureau of Indian Affairs and 
the Indian Health Service must work together to increase the suc- 
cess of the Federal policy of Indian self-determination. We have at- 
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tempted to address some of the concerns of the Federal agencies re- 
garding transfer of property to tribes, extending the time period for 
consideration of contract applications, and making permanent the 
protection of Federal personnel benefits for BIA or IHS staff who 
choose to work with tribes. We are open to further suggestions to 
making this law work better not only for tribes, but also for the 
BIA and IHS. 

We recognize there has been tremendous progress made over the 
past twelve years. The Bureau of Indian Affairs has over 1,400 con- 
tracts with tribes, totalling approximately $280 million, or 25 per- 
cent of the BIA budget. Tribal contracts with the Indian Health 
Service include the operation of 6 hospitals and 300 outpatient clin- 
ics, as well as many community health programs. 

Our purpose here today is to explore ways to improve the Feder- 
al policy of Indian self-determination. I look forward to your com- 
ments and recommendations. 
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100th CONGRESS £ .a T/tO 
1st Session 0» 1 • UO 

To amend the Indian Self-Deieinunation and Education Assistance Act, and for 
other purposes. 



IN THE SENATE Or THE UNITED STATES 

September 18 (legislative day, September 17), 1987 
Mr. Evans (for himself, Mr. Inouye, Mr. McCain, Mr. Burdick, Mr. DeCon- 
cini, Mr. Mubkowski, Mr. Daschle, Mr. Domenici, Mr. Hatfield, Mr. 
Packwood, Mr. Cochran, Mr. Hecht, and Mr. Bingaman) introduced 
the following bill; which was read twice and referred to the Select Commit- 
tee on Indian Affairs 



A BILL 

To amend the Indian Self-Determination and Education 
Assistance Act, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 TITLE I- ADMINISTRATIVE PROVISIONS 

4 SEC. 101. SHORT TITLE AND TABLE OF CONTENTS. 

5 This Act may be referred to as the "Indian Self-Deter- 

6 mination and Education Assistance Act Amendments of 

7 1987". 

TABLE OF CONTENTS 
Title I— Administrative Provisions 
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Sec. 101. Short title and table of contents 
Sec. 102. Declaration of Policy 
Sec. 103. Definitions 

Sec. 104. Reporting and audit requirements 

Titlb II— Indian Self-Detebmination Act Amendments 
Sec. 201. SeU- Domination Contract* 

Sec. 202. Technical Assistance and Grants to Tribal Organizations 

Sec. 203. Personnel 

Sec. 204. Administrative Provisions 

Sec. 205. Contract Funding and Indirect Costs 

Sec. 206. Contract Appeals 

Sec. 207. Savings Provisions 

Sec. 208. Severability 

1 SEC. 102 DECLARATION OF POLICY. " 

2 Section 3 of the Indian Self-Determination and Educa- 

3 tion Assistance Act (Public Law 93-638, Act of January 4, 

4 1975, 88 Stat. 2203, as amended) is further amended by 

5 striking existing subsection "(b)" and inserting the following 

6 new subsection "(b)" in lieu thereof: 

7 "(b) The Congress declares its commitment to the 

8 maintenance of the Federal Government's unique and 

9 continuing relationship with a* responsibility to indi- 

10 vidual Indian tribes and to the Indian people as a 

11 whole through the establishment of a meaningful 

12 Indian self-determination policy which will permit an 

13 orderly transition from the federal domination of pro- 

14 grams for and services to Indians to effective and 

15 meaningful participation by the IrJian people in the 

16 planning, conduct, and administration of those pro- 

17 grams and services. In accordance with this policy the 

18 United States is committed to supporting and assisting 

8 1703 18 
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1 Indian tribes in the development of strong and stable 

2 tribal governments, capable of administering quality 

3 programs and developing the economies of their respec- 

4 tive communities.". 

5 SEC. 103. DEFINITIONS. 

6 Section 4 of the Indian Self-Determination and Educa- 

7 tion Assistance Act (Public Law 93-638, Act of January 4, 

8 1975, 88 Stat. 2203, as amended) is further amended— 

9 (a) by adding the following new subsections (a), (b), (c) 

10 and(d): 

11 "(a) 'construction programs' means programs for 

12 the planning, design, construction, repair, improve- 

13 ment, and expansion of buildings or facilities but not 

14 limited to, housing, sanitation, roads, schools, adminis- 

15 tration and healtn facilities, irrigation and agricultural 

16 wous and water conservation, flood control, cr port 

17 facilities; 

18 "(b) 'contract costs' means all direct and indirect 

19 costs which are necessary and reasonable for the 

20 proper and efficient administration of self-determination 

21 contracts; 

22 "(c) 'contract funding buse' means the base level 

23 from which contract funding needs are determined, and 

24 includes all contract costs; 
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1 "(d) 'direct program costs' means costs that can 

2 be identified specifically with a particular contract 

3 objective;"; 

4 (b) by redesignating existing subsections "(a)" and "(b)" 

5 as subsections "(e)" and "(0" respectively; 

6 (c) by adding the following new subsections (g), (li), 

7 and(i): 

8 "(g) 'indirect costs' means costs incurred for a 

9 common or joint purpose benefiting more than one con- 

10 tract objective, or which are not readily assignable to 

11 the contract objectives specifically benefited without 

12 effort disproportionate to the results achieved: Provid- 

13 ed, That indirect costs are determined by multiplying 

14 the amount of direct program costs by the indirect cost 

15 rate for such contract; 

16 "00 'indirect cost rate' means the rate arrived at 

17 through negotiation between an Indian tribe or tribal 

18 organization and the cognizant Federal agency; 

*9 "6) 'mature contract' means a self-determination 

20 contract that has been continuously operated by an 

21 Indian tribe or tribal organization for three or more 

22 years, and for which there are no significant and mate- 

23 rial audit exceptions in the annual financial audit of 

24 such Indian tribe or tribal organization;"; 



X 1703 IS 

ERiC 



8 



5 

1 (d) by redesignating existing subsection "(c)" ?s subsec- 

2 tion"(j)"; 

3 (e) by striking existing subsection "(d)" and by 'edesig- 

4 nating as subsection "(k)" and inserting the following new 

5 subsection in lieu thereof: 

6 "(k) 'Secretary', unless other *dse designated, 

7 means eithefr the Secretary of Health and Human 

8 Services or the Secretary of the Interior or both;"; 

9 (0 by adding the following new subsection "(1)": 

10 "0) 'self-determination contract 1 means an inter- 

11 governmental contract entered into pursuant to this 

12 Act between an Indian tribe or tribal organization and 

13 an agency of the United States for the purpose of as- 

14 suring Indian participation in the planning, conduct 

15 and administration of programs or services which are 

16 otherwise provided to Indian tribes and their members 

17 pursuant to Federal law: Provided, That no intergov- 

18 ernmental contract shall be construed to be a procure- 

19 ment contract; and"; and 

20 (g) by redesignating existing subsection "(f)" as subsec- 

21 tion"(m)". 

22 SEC. 104. REPORTING AND AUDIT REQUIREMENTS. 

23 Subsection (a) of section 5 of the Indian Self-Determina- 

24 tion and Education Assistance Act (Public Law 93-638, Act 
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1 of January 4, 1975, 88 Stat. 2203, as amended) is further 

2 amended — 

3 (a) by inserting after the words "as the appropriate Sec- 

4 retary snail pr ^be," the following: "by regulations pro- 

5 - igated under the Administrative Procedure Act (Act of 

6 June 11, 194C, 60 Snt. 237, as amended), consistent with 

7 section 102(d)(5) of this Act"; and 

8 (b) by changing the period at the end of the subsection 

9 to a colon and inserting the following proviso: "Provided, 

10 hoivever, That for the purposes of this subsection, such 

1 1 rjcords for multi-year contracts shall consist of quarterly fi- 

12 nancial statements for the purpose of quarterly t vance pay- 

13 ments, the annual single-agency audit required by the Single 

14 Audit Act of 1984 (Public Law 98-502, Act of October 19, 

15 1984, 98 Stat. 2327), and a brief annual program report/'. 

16 TITLE H— INDIAN SELF-DETERMINATION ACT 

17 AMENDMENTS 

18 SEC. 201. SELF-DETERMINATION CONTRACTS. 

19 (a) Section 102 of the Indian Self-Determination and 

20 Education Assistance Act (Public Law 93-638, Act of Janu- 

21 ary 4, 1975, 88 Stat. 2203, a& amended) is further amended 

22 to read as follows: 

23 "Sec. 102. (a)(1) The Secretary is directed, upon the 

24 request of any Indian tribe or tribal organization, to enter 

25 into a self-determination contract or contracts with such 
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1 Indian tribe or tribal organization to plan, conduct, and 

2 administer programs, including construction programs, or 

3 portions thereof — 

4 "(i) provided for in the Ac*, of April 16, 1934 (48 

5 Stat. 596), as amended by this Act; 

6 "(ii) any program or portion thereof which the 

7 Secretary is authorized to administer for the benefit of 

8 Indians under the Act of November 2, 1921 (42 Stat. 

9 ^08), and any Act subsequent thereto; 

10 "(iii) any or all of the functions, authorities, and 

11 responsibilities of the Secretary of Health and Human 

12 Services undor the Act of August 5, 1954 (68 Stat. 

13 674), as amended; 

14 "(iv) any program or portion thereof, including 

15 construction programs, administered by the Secretary 

16 for the benefit of Indians for which appropriations are 

17 made to agencies other than the Department of Health 

18 and Humaii Services or the Department of the Interi- 

19 or; and 

20 "(v) any program, or portion thereof, for the bene- 

21 fit of Indians without regard to the agency or office of 

22 the Department of Health and Human Services or 

23 the Department of the Interior within which it is 

24 performed. 

S 1703 IS * 
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1 "(2) Any Indian tribe or tribal organization may submit 

2 a proposal for a self-determination contract to the Secretary 

3 for review. The Secretary shall, within ninety days after re- 

4 ceipt of a proposal for a self-determination contract, approve 

5 the proposal unless a specific finding is made that — 

6 "(A) the service to be rendered to the Indian 

7 beneficiaries of the particular program or function to be 

8 contracted will not be satisfactory; 

9 "(B) adequate protection of trust resources is not 

10 assured; or 

11 "(C) the proposed project or function to be con- 

12 tracted for cannot be properly completed or maintained 

13 by the proposed contract. 

14 "(3) Indian tribes and tribal organizations shall be enti- 

15 tied to contract for any program or function operated by the 

16 Federal Government for the benefit of such tribe, as provided 

17 in this section. 

18 "(4) Upon the request of any Indian tribe or tribal orga- 

19 nization that operates two or more mature self-determination 

20 contracts, the Secretary is authorized to allow such Indian 

21 tribe or tribal organization to consolidate such contracts into 

22 one single contract. 

23 "(b) Whenever the Secretary declines to em into a 

24 self-determination contract or contracts pursuant to subsec- 

25 tion (a) of this section, he or she p^all (1) state his or her 
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1 objections in writing to the Indian tribe or tribal organization 

2 within sixty days, (2) provide assistance to the Indian tribe or 

3 tribal organization to overcome his or her stated objections, 

4 and (3) provide the Indian tribe or tribal organization with a 

5 hearing, under such rulee and regulations as he or she may 

6 promulgate, and the opportunity for appeal on the objections 

7 raised. 

8 "(c)(1) The Secietary is authorized to require any 

9 Ind : an tribe or tribal organization requesting to enter into a 

10 self-determination contract pursuant to the provisions of this 

1 1 title to obtain adequate liability insurance: Provided, however, 

12 That, except for liability for interest prior to judgment or for 

13 punitive damages, each such policy of insurance shall contain 

14 a provision that the insurance carrier shall waive any right it 

15 may have to raise as a defense the tribe's sovereign immunity 

16 from suit, but that such waiver shall extend only to claims 

17 the amount and nature of which are within the coverage and 

18 limits of the policy and shall not authorize or empower such 

19 insurance carrier to waive or otherwise limit the tribe's sov- 

20 ereign immunity outside or beyond the coverage and limits of 

21 the policy of insurance. 

22 "(2)(A) For purposes of section 224 of the Public Health 

23 Service Act (42 U.S.C. 233(a)), and chapter 171 and section 

24 1346 of title 28, United States Code, with respect to claims 

25 for personal injury, including death, resulting from the per- 
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1 formance of medical, surgical, dental, or related functions, 

2 including the conduct of clinical studies or investigations, a 

3 tribal organization or Indian contractor carrying out a con- 

4 tract, grant agreement, or cooperative agreement under this 

5 section or section 104(b) of this Act, the Act of April 30, 

6 1908 (35 Stat. 71; 25 U.S.C. 47), or section 23 of the Act of 

7 June 25, 1910 (36 Stat. 861; 25 U.S.C. 47), is deemed to be 

8 part of the Public Health Service of the Department of 

9 Health and Human Services while carrying out such contract 

10 or agreement and its employees (including those acting on 

11 behalf of the organization or contractor as provided in section 

12 ?A7l oi title 28) are deemed employees of the Service while 

13 acting within the scope of their employment in carrying out 

14 the contract or agreement. 

15 "(B) Subparagraph (A) shall apply to an urban Indian 

16 organization, and to employees of an urban Indian organiza- 

17 tion, only with respect to services provided to Indians.". 

18 (b) Section 103 of the Indian Sclf-Determination and 

19 Education Assistance Act (Public Law 93-638, Act of Janu- 

20 ary 4, 1975, 88 Stat. 2203, as amended) is hereby repealed. 

21 SEC. 202. TECHNICAL ASSISTANCE AND GRANTS TO TRIBAL 

22 ORGANIZATIONS. 

2 3 Section 104 of the Indian Self-Determination and Edu- 

24 cation Assistance Act (Public Law 93-638, Act of January 

25 4, 1975, 88 Stat. 2203, as amended) is further amended— 
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1 (a) by redesignating such section as section 

2 "103"; and 

3 (b) by adding the following new subsection (d) at 

4 the end thereof: 

5 "(d) The Secretary is directed, upon the request of any 

6 Indian tribe or tribal organization, to provide technical assist- 

7 ance on a non-reimbursable basis to such Indian tribe or 

8 tribal organization — 

9 "(1) to develop any new self-determination con- 

10 tract authorized pursuant to this Act; 

11 "(2) to provide for the assumption by such Indian 

12 tribe or tribal organization of any program, or portion 

13 thereof, provided for in the Act of April 16, 1934 (48 

14 Stat. 596), as amended by this Act, any other program 

15 or portion thereof which the Secretary is authorized to 

16 administer for the benefit of Indians under the Act of 

17 November 2, 1921, (42 Stat. 208), and any Act subse- 

18 quent thereto, or 

19 "(3) to develop modifications to any proposal for a 

20 self-determination contract which the Secretary has de- 

21 clined to approve pursuant to section 102 of the Act.". 

22 SEC. 203 PERSONNEL. 

23 Section 105 of the Indian Self-Determination and Edu- 

24 cation Assistance Act (Public Law 93-638, Act of January 

25 4, 1975, 88 Stat. 2203, ac amended) is further amended — 

/ 
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1 (a) by redesignating such section as section 

2 "104"; and 

3 (b) in subsection (e), by deleting the words "on or 

4 before December 31, 1988". 

5 SEC. 204. ADMINISTRATIVE PROVISIONS. 

6 Section 106 of the Indian Self-Determination and Edu- 

7 cation Assistance Act (Public Law 93-638, Act of January 

8 4, 1975, 88 Stat. 2203, as amended) is further amended— 

9 (a) by redesignating such section as "105"; 

10 (b) by changing the period at the end of existing subsec- 

11 tion "(a)" to a colon and adding the following new proviso at 

12 the end thereof: "Provided further, That the Office of Feder- 

13 al Procurement Policy Act (Public Law 93-400, Act of 

14 August 30, 1974, 88 Stat. 796) and Federal acquisition regu- 

15 lations promulgated thereunder shall not apply to self-deter- 

16 mination contract."; ' 

17 (c) by stiking existing subsection "(c)" and inserting the 

18 following in lieu thereof: 

19 "(c) Any self-determination contract requested by an 

20 Indian tribe or tribal organization pursuant to section 102 of 

21 this Act shall be for a term not to exceed three years in the 

22 case of a new contract, and for a term not to exceed five 

23 years in the case of a mature contract unless the appropriate 

24 Secretary determines that a longer term would be advisable: 

25 Provided, That the amounts of such contracts shall be subject 
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1 to the availability of appropriations: Provided further, That 

2 the amounts of such contracts may be renegotiated annually 

3 to reflect factors, including but not limited to cost increases 

4 beyond the control of an Indian tribe or tribal 

5 organizations."; 

6 (d) by striking existing subsection "(d)" and inserting 

7 the following in lieu thereof: 

8 "(d) Whenever an Indian tribe or tribal organization re- 

9 quests retrocession of the appropriate Secretary for any con- 

10 tract entered into pursuant to this Act, such retrocession 

11 shall become effective upon a date specified by the appropri- 

12 ate Secretary not less than one year from the date of the 

13 request by the Indian tribe or tribal organization at such date 

14 as may be mutually agreed to by the appropriate Secretary 

15 end the Indian tribe or tribal organization.", 

16 (e) by striking existing subsection "(e)" and inserting the 

17 following in lieu thereof: 

18 "(e) In connection with any self-determination contract 

19 or grant made pursuant to section 102 or 103 of this Act, the 

20 appropriate Secretary may— 

21 "(1) permit an Indian tribe or tribal organisation 

22 in carrying out such contract or grant, to utilize exist- 

23 ing school buildings, hospitals, and other facilities and 

24 all equipment therein or appertaining thereto and other 

25 personal property owned by the Government within his 
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6 


the Indian Health Service, or the frpnpml 3 0 ™™>c 

v > * /i me vjciit/iai oervices 


7 


Administration, including DroDertv and pnninmpnt n*^ 
' **\***»^ uypi uiiu cijuipiiieni pur- 


8 


chased with funds under anv splf-dprprrmnatmn ™n 
* ucioriijinHxion con- 


9 


tract or grant agreement; and 


10 


"(3) acquire excess or sutdIus Gnvpmmpnt nmn 


11 


erty for donation to an Indian tribe or tribal nmani™ 


12 


tion if the Secretary determines flip nrnnprtv io a™*.* 
v " w v uviv " uiiu\so uic property is appro- 


13 


priate for use bv the trihp r>r trihal Armi«; n «*:«« c 
r twi mc liiuc i>i inoai organization tor a 


14 


purpose tor which a self-determination contract or 


15 


grant agreement is authorized under this Act"; and 


16 


(0 by striking existing subsection "(h)" 



17 SEC. 205. CONTRACT FUNDING AND INDIRECT COSTS. 



18 Title I of the Indian Self-Determinaiion and Education 

19 Assistance Act (Public Law 93-638, Act of January 4, 

20 1975, 88 Stat. 2203, as amended) is further amended by 

21 adding the following new section 106: 

22 "Sec. 106. (a) The amount of funds provided under the 

23 terms of self-determination contracts entered into pursuant to 

24 this Act— 
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1 "(1) shall include all contract costs incurred by 

2 such Indian tribe or tribal organization in connection 

3 with such contract; 

4 "(2) shall not be reduced to make base funding 

5 available for any new self-determination contract; 

6 "(3) shall not be reduced to make funding avail- 

7 able for contract monitoring or administration by the 

8 Secretary; 

9 "(4) shall not be less than the appropriate Secre- 

10 tary would have otherwise provided for direct oper- 

11 ation of the programs or portions thereof for the period 

12 covered by the contract: Provided, That any savings in 

13 operation under such contracts shall be utilized to pro- 

14 vide additional services or benefits under the contract; 

15 1 (5) shall not be reduced by the Secretary in sub- 

16 sequent years except by a reduction in Congressional 

17 appropriations from the previous fiscal year for the j *o- 

18 gram or function to be contracted; 

19 "(6) shall not be reduced by the Secretary to pay 

20 for Federal functions, including but not limited to Fed- 

21 eral pay costs, Federal employee retirement benefits, 

22 automated data processing, contract technical assist- 

23 ance or contract monitoring; and 
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1 "(7) shall not be reduced by the Secretary to pay 

2 for the costs of Federal personnel displaced by a self- 

3 determination contract. 

4 "(b) The Secretary of Health and Human Services and 

5 the Secretary of the Interior shall provide an annual report in 

6 writing to the Select Committee on Indian Affairs and the 

7 Committee on Appropriations of the United States Senate, 

8 and to the Committees on Interior and Insular Affairs and 

9 Appropriations of the United States House of Representa- 

10 lives, on the implementation of this Act. Such report shah 

11 delude — 

12 "(1) an accounting of the total amounts of funds 

13 provided for each program or function for direct a..d in- 

14 direct costs for new and mature self-determination con- 

15 tracts: Provided, That in the annual budget justifica- 

16 tions the amounts of funds provided to Indian tribes 

17 and tribal organizations under self-determination con- 

18 tracts shall be reported for each program, line-item, ac- 

19 tivity or element and shall be reported separately from 

20 amounts for Agencies, Service Units, Area Field Oper- 

21 ations and other Federal functions; 

22 " (2 > an estimate of the actual obligations of 

23 Indian tribes and tribal organizations for direct and in- 

24 direct costs for self-determination contracts; 
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1 "(3) the indirect cost rate and type of rate for 

2 each Indian tribe or tribal organization negotiated with 

3 the Department of the Interior Office of Inspector 

4 General; 

5 "(4) the direct cost base and type of base from 

6 which the indirect cost rate is determined for each 

7 Indian tribe or tribal organization; 

8 "(5) the indirect cost pool amounts and the types 

9 of costs included in the indirect cost pools; 

10 "(6) activities of the Department of Health and 

11 Human Services and the Department of the Interior in 

12 assisting Indian tribes to establish and administer indi- 

13 rect cost systems; 

14 "(7) a list of requests for technical assistance 

15 made by Indian tribes and tribal organizations made 

16 pursuant to section 103; and 

17 "(8) any findings and recommendations regarding 

18 needed improvements in the system of indirect cost 

19 funding. 

20 "(c) For purposes of determining indirect cost rates in 

21 subsequent fiscal years for Federal programs that provide 

22 funding to tribes other than the Bureau of Indian Affairs and 

23 the Indian Health Service, and which have statutory limita- 

24 tions on indirect cost reimbursements, Indian tribes and tribal 

25 organizations shall not be held liable for the difference be- 
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1 tween the amounts actually collected, and the amounts that 

2 would have been collected at one hundred percent of their 

3 indirect cost rate. 

4 "(d) Indian tribes and tribal organizations shall not be 

5 held liable for amounts of indebtedness attributable to theo- 

6 retical or actual under-recoveries or theoretical over-recover- 

7 ies of indirect costs, as defined in Office of Management and 

8 Budget Circular A-87, incurred for fiscal years prior to fiscal 

9 year 1988. 

10 "(e) The Secretary shall give notice of any disallowance 

11 of costs within three hundred and sixty-five days of receiving 

12 any required audit report and shall provide for an appeal and 

13 hearing to the appropriate officials on any such disallowance. 

14 Any right of action or other remedy relating to any such 

15 disallowance shall be barred unless notice has been given 

16 within the designated period. 

17 "(0 At least ninety days prior to removing any program 

18 from the Indian Priority System, the Secretary of the Interi- 

19 or shall publish in the Federal Register a notice of intent to 

20 remove or alter any program in the Indian Priority System, 

21 and provide a statement of the impact on base funding levels 

22 for each Agency and tribe affected. 

23 "(g) Upon the approval of a self-determination contract 

24 and at the request of an Indian tribe or tribal organization, 

25 the Secretary shall add the indirect cost funding amount 
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1 awarded for such contract to the amount awarded for direct 

2 program funding for the first year and, subject to adjustments 

3 in the amount of direct funding available for suJi contract, 

4 for each subsequent year that the program remains continu- 

5 ously under contract. Such combined amount shall be carried 

6 in the contracting agency's budget at the specific budget lo- 

7 cation of the contracted program for as long as the contractor 

8 continuously contracts such program/'. 

9 SEC. 206. CONTRACT APPEALS. 

10 Title I of the Indian Self-Determination and Education 

11 Assistance Act (Public Law 93-638, Act of January 4, 

12 1975, 88 Stat. 2203, as amended) is further amended— 

13 (a) by adding the following new section 110: 

14 "Sec. 110. (a) Federal district courts shall have original 

15 jurisdiction concurrent with the Court of Claims, of any civil 

16 action or claim against the appropriate Secretary arising 

17 under this Act or under contracts authorized by this Act. In 

18 an action brought under this paragraph, the district courts 

19 may order appropriate relief including money damages, in- 

20 junctive relief against any action by an officer of the United 

21 States or any Agency thereof contrary to this Act or regula- 

22 tions promulgated thereunder, or mandamus to compel an of- 

23 ficer or employee of the United States or any agency thereof, 

24 to perform a duty provided under this Act or regulation: 

25 promulgated hereunder. 
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1 "(b) No self-determination contract may be modified 

2 unilaterally by the United States. Self-determination con- 

3 tracts may be modified only— 

4 "(1) at the written request of a tribe; or 

0 "(2)(A) if the Federal agency states in writing the 
6 reasons for the proposed contract modification and pro- 

1 vides this written notification to the tribe ninety days 

8 in advance of the proposed effective date of modifica- 

9 tion; and 

10 the tribe is afforded the right to appeal the 

11 proposed modification through the Department of Inte- 

12 rior Board of Contract Appeals or through the Depart- 

13 ment of Health ?nd Human Services Board of Contract 

14 Appeals. 

15 "(c) The Equai Access to Justice Act (Public Law 96- 

16 481, Act of October 1, 1980, 94 Stat. 2325, as amended) 

17 sl.all apply to administrative appeals by Indian tribes and 

18 tribal organizations regarding self-determination contracts. 

19 "(d) The Contract Disputes Act (Public Law 95-563, 

20 Act of November 1, 1978, 92 Stat. 2383, as amended) shall 

21 apply to self-determination contracts."; and 

22 (b) by redesignating existing section "110" as section 

23 "111". 

24 SEC. 207. SAVINGS PROVISIONS. 

25 Nothing in this .ct shall be construed as— 
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assume that responsibility. I believe we need to take a look at that 
area and determine what we are going to do to create an atmos- 
phere of willingness on both sides. , 

My suggestion, in addition to some specific ideas, is that we at 
the agency level be given some additional time, the recommenda- 
tions from others in the administration, including OMB, have been 
6 weeks, to see if we couldn't draft maybe a refined bill, or a differ- 
ent bill to 638 entirely, that would substantially ease the process of 
moving from Federal agencies, over to tribes that Federal responsi- 
bility and Federal action. I think I would have to admit that would 
be an ambitious schedule, but I think that the committee is cer- 
tainly on the right track. You understand a lot of the inhibitions 
now plaguing us in trying to make 638 work, there are some practi- 
cal things that need to be addressed and perhaps a bill could be 
written that would make the process a simple transfer of functions, 
instead of a procurement contract process that is done with other 

^One of the problems that I believe we face, if you could document 
all of the issues that tribes bring forth, is with the fiscal year. 1 
would guess— now I haven't done any research— but I would just 
guess based on the complaints I've heard in the last several weeks 
from tribes, that 50 percent or more of the complaints about Public 
Law 93-638 arise in connection with the end and the beginning of 
the fiscal year. ... ... 

To give you an example, we're in a position right now where 
we're under a continuing resolution for a specific period of time. 
We cannot obligate any moneys beyond November 18. That s ap- 
proximately 11 percent of the next fiscal year. So our directives to 
all of our offices have been, do not obligate more than 11 percent. 
The tribes, then, are going to be told, your budget for all of these 
contracted programs, $280 million worth, is 11 percent. Its ex- 
tremely difficult for a tribe to do planning or to make purchases. It 
they had a big expenditure up front that would eat up all of the 11 
percent now they would not have money for personnel. But we 
cannot, under our current system, go beyond that 11 percent until 
the CR is continued or an appropriation is made. 

A thought came to mind. Maybe if we went calendar year so we 
could go over this hiatus that happens each year to us. Usually by 
the end of the calendar year, by January 1, we have a pretty good 
idea of the appropriation process and where we are. I recognize 
other implications, however. I just throw it out as saying that it is 
an impediment. . , 

We have a serious problem with the Inspector General and the 
way in which the indirect cost rates are negotiated, and the timeli- 
ness of those rates. Last night I received a final report from the 
Inspector General regarding a study that was done of indirect cost 
rates, and I was very surprised at some of their findings— final con- 
clusions. We answered some of the issues in a draft that we re- 
ceived some time ago. My personal experience, however, back in 
the tribal days was that we constantly had to work to get the 1U 
available to us to negotiate. I'm told now by a number of tribes 
that we're months behind, that we're going into the new fiscal year 
without having the rates negotiated because of the manpower 
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erate a tribe and the tribal government. We have tnat situation 
presently with a couple of tribes, one very large and one fairly 
small But I would like for us to see the day when the Bureau of 
Indian Affairs could literally step out of the picture and 1 put the 
budget with the tribes and let them carry out the responsibility 
that they believe is in the best interest of what's going on on that 
reservation. statement> there's attached to it an addendum 

tha? contains specific recommendations if the proposed legislation 
L to ko forward But I think that we certainly can live with that 
eolation witn some of the amendments that we ye proposed. I 
%UrtU commend further work by the committee and giving 
us some additional time, perhaps to sit down with the committee 
and hSe if we can't put our heads together and maybe come up 
with some alternative, at least in the Bureau programs. Maybe we 
Sd to think about a different kind of operation between us and 
Indian Health Service. We find the same thing to be true in our 
budget S education, for instance. That where we operate a fair y 
large $200 plus million program, and it's a single kind of activity 
ike education it lends itself much easier to certainty than when 
Wre deaHng with 20 or 30 different line items, al the way from 
kw enforcement to child welfare, to general ass istence , , and em- 
ployment assistance and housing, and all of that. Its extremely 
?Sfc"tedonce we start mixing all of those kinds of program i to- 
geE And it sometimes doesn't lend itself to a quick fix kind of 

^sJf with that I appreciate the committee's time and would be 
happyTanswer questions now, or after Dr. Rhoade's testimony 
[Prepared statement of Mr. Swimmer appears in the appendix 
The Chajhman. At the outset, I would like to advise you, if you 
haveS't heard, that we have scheduled a markup o tta ; mej*ure 
for October 21. But being aware of your concerns and your desire 
to have a greater input in the final outcome of this measure even 
S the markup is held on October 21, I can assure you that if it s 
reported to the Floor, it will be held until mid-November This 
should give you and the staff sufficient time to get together. And if 
you fil that amendments of clarification would be appropriate, we 
can resolve that on the Floor. 
Mr Swimmer. Thank you. , , , .,. 1K 

The Chairman. Second, can you tell us how you reached this 15 

Pe Mr n SwiMMER. It was a number that was arrived at before I came 
on board. In addition to that it was a number that I looked at sev- 
eral tribes' operations to see what their current rates were . The 
second largest tribe in the country had an indirect cost rate of 
around 12 percent. Navajo, the largest I believe, last year s was 15 

Pe i C looked at many of the sma'ler tribes operations and found some 
withoutlny iSect costs. They didn't draw down indirect They 
were using what's c Ued self-determination money to operate the 
Tdn inStive side of the government, i found some that had rates 
that exceeded 40 and 50 percent. The study that was done, various 
sSdies none of which I consider to be : state of the art *f> 
but reviews done within our own budget shop, indicated that the 

:.2 



29 



Bureau's overhead was somewhere hpfwppn 19 o„,i on 
Nobody could pin it down, but T 5 lo^ed^oVLany. 2 ° Vmt 

-u^Tn?mte y ifTh^3 , ?K that in additi ° n t0 the flat fee - 1 
Wo 1 i number - lt 1 had left the percentage out mavbe I would 

have had more cooperation on establishing the number R ,hw 

W » f r a on 10 06 3 Scale ' sa y tribes un^r $10 million would 

K^tt" "st of negotiating rates with talnlector Genera 
in doing the pre and post audits was anywhere fronV$50 to S7? (SS 
a year. If we could el tainate some of those costs and goto a stonU 

"n^Mo^lS 

°Jifh^ u * -u rlbal &. overn ment. But there would be a balancing 
withm the tribe, an incentivp if vnn ,„;n j . u f iancm g 

money instead of h.HlH t I ' I y wl11, to save administrative 

cos?o e fS"an^ tHe NaVaj °' S 12 ^=°t g also include the 

p»«{ 8 ^" A ? RMA N- You spoke of a tribe with no indirect costs T 
can t quite imagine that. indirect costs, i 

Mr Swimmer. Well, what they did. TVse were some PiipMoc 

Ew 93-638 ? totpSTW 011 grantS were originally part of Pubhc 
L*w »?-o38 to help tribal governments achieve a certain level of 

a tl S °T!u CaS ^ hat 1 was told is that the cost of having to neiroti 

the ?ribe-thev f hS y ° f {V**** 1 * indirect ^S!SS& 
itlu 7-u y had , sma11 contracts anyway-simolv suDDor+pH 
itself, lt s tribal overhead, with its selMete^rmination e?ant ffi? 

t b o e t V tha\ W ^v m An n d d S 5°h be 3 C °, ntinuing ^i? but Wrn^ ou 
each vear f L W0U ' d ^ ceive a few thousand dollars 

fstratfon with What they WOuld pay their travel and admin- 

fh? ne -K f the concerns wi th our flat fee proposal was that some of 
the tribes were concerned that if we went with « n«V*L a? °f 

W ?r&V V V HbeS f m T y that ^AitVitSft reward' 
a tribe that was at a lesser rate than what was being proposed But 



ERIC 



337 0 - 88 - 2 <> 



30 



I contend that any tribe that is operating one of our programs 
should have enough overhead noney allocated to it to help defer 
the actual cost of operation. And again because of the cost of nego- 
tiating those rates, some tribes, especially the smaller ones, simply 

The Chairman. The committee inquired with the Office of Man- 
agement and Budget [OMB] as to the practice in other agencies. 
We have been advised that in all other Federal agencies, other 
than BIA, there's a special contract office, or some contract special- 
ists responsible for negotiating contracts. And then they have an- 
other office, call it what you may, the auditing office or the Inspec- 
tor General, that does the auditing. They are separate entities. In 
your operation you have one office that does both. And the ques- 
tion of conflict of interest comes up. . . . 

I would like to know what your justifications are in maintaining 
one office to carry out two functions, two different functions? 

Mr. Swimmer. We require an independent audit. We do not do 
the audits of the tribal 638 grants. We do negotiate the contracts. 
It's really not a negotiation. The iaw simply provides that the tribe 
is entitled to receive the same amount of money that the Bureau of 
Indian Affairs is currently spending on that particular activity. So 
in the Public Law 93-638 type programs, we simply transfer, gener- 
ally, those funds over to the tribe when they execute a contract 

W The negotiations that go on around that mainly involve all of the 
procurement regulations that we have to go through in determin- 
ing how the money is spent, the kinc of reporting to be done, and 
what-have-you. . rfc .. 0 

On the other end of it the tribes are required, under the UM15 
Circular, to have their auditing done by an outside firm. And they 
submit those audits to us. Now, we have the ability to call on the 
Inspector General and do independent audits of tribes, also. But 
our function is only one of monitoring during the contract term. 

The Chairman. 3ut your office also monitors and sets the stand- 
ard for the auditing doesn't it? 

Mr. Swimmer. I don't believe so. I might not be understanding 
exactly what— this is Hazel Elbert who has joined me at the table, 
who is the Deputy primarily in charge of this section of our budget. 
But she informs me that the Inspector General sets the standard^ 
for the audits, and for the auditing, determines what the independ- 
ent auditor will evaluate. We do not do that as a program matter. 

The Chairman. As you may have noted, we just got a call to go 
vote I will have to report to the Floor. But since we were not able 
to get your statement in a timely fashion, we were not able to 
study it. So with study we would like to submit to you questions to 
which we hope you will respond. 

Mr. Swimmer. Certainly. ■ n 

The Chairman. And if I may at this time, I would like to call a 
short recess to respond to the call. 

Mr. Secretary if you are busy and you have to return to your 
office, this may be a good time, sir. 

Mr. Swimmer. Thank you. 

[Recess.] 

The Chairman. The hearing will please come to order. 
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Senator Evans. 

Senator Evans. Thank you, Mr. Chairman. 

Unfortunateiy, Mr. Swimmer, I wasn't able to be here for your 
testimony, but I would follow one line of questioning. It seems to 
me from reading your testimony that some of the difficulties you 
point out right at the very beginning lies in the intricacies in 
which we have found ourselves in the whole contracting process. 

What's your view of the history of all of that? Why have we 
veered so far from, as you put it, a clear statement of President 
Nixon more than 10 years ago? How are we getting ourselves so 
bound up in conflicting and probably unnecessary regulations? 

Mr. Swimmer. I think it was something that was so unique and 
innovative at the time in the Federal Government system that 
once the law had bee.i passed and given to the agency, there really 
wasn't a mechanism to deal with it. And so the term, contract, was 
added to the whole concept of self-determination. And once that 
t3rm had been added, it was followed with the idea that there were 
to be somehow procurement contracts. 

The intent, as I understood it at the time, was that really it was 
to be a Federal responsibility, a Snyder Act responsibility of the 
Federal Government to Indian tribes, and that responsibility would 
be exercised by the Indian tribe. And that moneys through self-de- 
termination grants, and what-have-you, would be made available to 
Tribes to establish governments where there weren't any, and de- 
velop accounting systems. But then when it got moved over into 
the contracting mode, many, many pages of regulations developed 
around that. And we were boxed in, and have been sort of boxed in 
over the years, to treat these transfers of functions just like we 
would treat a HUD contract, or an application for a CETA grant, 
or any number of other things the Federal Government makes 
available in the normal course of business. But that wasn't the way 
hese functions were supposed to be operated. 

And so I think that when we got it tied up in the procurement 
law and all, that it created those obstacles. And one other obstacle 
that I mentioned earlier that it created was that no one seemed to 
consider the impact on the personnel of the agency. There were 
some provisions to extend, and your bill provides an extension of 
this, some of the benefits of the Federal employee, and allow that 
to be continued. But beyond that, for instance in the case of an 
agency superintendent who has successfully contracted out his 
agency, the most we can offer him besides maybe a pat on the back 
and a pood rating, is a downgrade. He actually loses money because 
of thr 4 contracting out. I don't believe there were sufficient consid- 
erations given to the incentives of how this program would work. 
And certainly it did get tied up in the contract/procurement type 
procedures that I don't think are necessary to make it an effective 
program. 

And then, of c^rse as 1 mentioned earlier too, it got tied up in 
the fiscal year funding situation, so as now we're locked into allo- 
cating to tribes only a small percentage of their money for next 
year. And it makes it difficult to operate going into the fiscal year 
knowing that you oniy have 11 percent of the money that you had 
last year. So it's all 
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Senator Evans. I don't think you can be blamed for that. I think 
that's our processes up here that have caused us to be extraordi- 
narily late in finishing our appropriation and budgeting process. 
And it makes it impossible for you to know what's going to happen. 

Mr. Swimmer. One idea I suggested, that I don't think would 
have a budgetary effect, that I frankly don't know how it would 
look on paper, but it would be a calendar year, because this experi- 
ence has been continuing, so that maybe if we could do the transfer 
renewals on a calendar year it might get us over this glitch that 
generally happens. 

Senator Evans. Do you have, in working out your proposals, this 
veers a little from the questioning I want to follow, but in working 
out those budgetary proposals given the fact that we haven't final- 
ized anything yet and won't probably for another month, you work 
on the basis of the President's request rather than on the basis, 
say, of prior year appropriations, which probably at least from his- 
tory is likely to be a more accurate view of what's going to be 
available in the President's request? Are you required or con- 
strained by the Office of Management and Budget or by the Ad- 
ministration from above somewhere to use the President's request 
even at this late date, or preparation of these estimates for next 
year? 

Mr. Swimmer. I believe so, but let me double check that. 

Fm told that we would live by the language in the Continuing 
Resolution which would be the lower of the House or the Senate. 

Senator Evans. I understand that, but 

Mr. Swimmer. We would not be further constrained. 

Senator Evans. The Resolution hasn't passed yet, and so at this 
point even though we're already into the new fiscal year, Continu- 
ing Resolution, other than the temporary one, hasn't passed. Are 
you now at the point where you're basing, or would change the 
basis of your negotiation to the Continuing Resolution now in effect 
rather than the President's request? 

Mr. Swimmer. Yes. 

Senator Evans. But you don't do that until a Continuing Resolu- 
tion has actually passed? 
Mr. Swimmer. That's right. 

Senator Evans. So is that a requirement laid on you by the 
Office of Management and Budget, that you cannot use as a base 
point the prior year appropriation, but instead must use the budget 
request of the President? 

Mr. Swimmer. OMB does set the basic guidelines for us to use, 
*nd there's a little confusion on it, but I guess for planning pur- 
poses, we would use the President's budget for the Continuing Res- 
olution purposes we'll probably end up using the lower of whichev- 
er number it happens to be, whether it's the President's budget or 
the CR. 

Senator Evans. And then when the final appropriation act is 
passed, you of course use that? 

Mr. Swimmer. Then we would make the adjustments. And of 
course, often times they're substantial. 

Senator Evans. And the problem is that we end up— no wonder 
it's confusing out there because you end up with three different 
levels of planning then? 
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Mr. Swimmer. At least. 

Senator Evans. One, the President's level, and then the lower of 
the two and then the final one. 

If you were to start by stripping away everything that has been 
done both through regulation and subsequent law ti President 
Nixon's statement on what he thought the relationship ought to be, 
how would you redraw it? What would be an appropriate, in your 
view, what would be an appropriate way to cut through the thicket 
we have now built for ourselves? Does it require just change in reg- 
ulation? Does it require change in law as well? That's really what 
we're aimed at here in this proposal. 

Mr. Swimmer. It would probably require of new legislation, a 
substantial change so that we don't get bogged down in the regula- 
tory process, once whatever law is passed. 

I suggest something that would be, as I would style it, a transfer 
of authority or a transfer of function, or a delegation of function, or 
call it something besides a contract to start with. And then have it 
more in the nature of a— I use the word grant, but I use it cau- 
tiously, because it connotes something to Indian tribes that I don't 
mean— but an ease of transfer of the Federal dollars. The Federal 
responsibility— our agencies are different than all other agencies in 
government. We're bound by Snyder Act and subsequent laws and 
treaties, and we have certain Federal responsibilities that we carry 
out on behalf of Indians. And what we're doing is simply transfer- 
ring those operations over to an Indian tribal government to carry 
out. And it shouldn't be anything more than that. 

The responsibility will always remain, and that's the point I 
want to emphasize, that we're not turning over responsibility or ab- 
dicating responsibility, which many of the tribes think might 
happen. But if we could have an ease of process that would allow 
us to grant the money to the tribes at the appropriate level that's 
been determined by Congress as the appropriated amount, and re- 
quire a minimum reporting with an outside agency, perhaps, or an 
agreed auditing firm doing a programmatic audit and then a fiscal 
audit at the end of the year, and minor monitoring. 

The point that makes a bill a little more difficult and it has but I 
think could be worked out, is that we must retain an ability to per- 
form those functions. So that if a tribe actually fails to perform, or 
chooses not to perform those functions, the Bureau of Indian Af- 
fairs still must be in an action mode to go onto that reservation 
and perform those functions, such as law enforcement or otherwise. 
So there is going to remain an overhead problem within the 
Bureau, a program commitment within the Bureau that maybe 
excess to our needs, but I still believe that maybe there are ways of 
balancing that a little better. 

One provision that has been suggested in the amendments is on 
retrocession, that it would be a year instead of 90 days, which gives 
us a chance then to gear up and do the program if need be. I think 
that given a few more weeks that with what your staff has worked 
out with tribal leadership, if we can meet with your staff and could 
work together, maybe we could come up with this simplified legis- 
lation and avoid the multi-pages of regulations that are there now. 

Senator Evans. I hope we c;.n do that. I understand before I ar- 
rived, you talked about 6 weeks. I hope we can do that in some- 
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thing considerably less tnan that, or at least work toward that. I 
think Mr. Chairman's current schedule is for an attempt to have a 
markup on October 20. 

The Chairman. I announced that we will have the markup on 
the 21st, with the assurance that this matter will not be voted 
upon by the Senate before the middle of November. 

Senator Evans. So there are two stages. Obviously we'd like to 
get legislation in as good a shape as we can before we pass it out of 
committee. There will be a chance after that, of course, for further 
perfection, but we do hope that you'll have a chance to work with 
the staff and with the tnLal leadership. 

Mr. Swimmer. Very much so, and some of the other witnesses 
here today may have some input into that. But I'm looking, as 
much as anyone else, for answers. And welcome all the help. 

Senator Evans. Thank you, Mr. Chairman. 

The Chairman. Senator McCain. 

Senator McCain. Thank you, Mr. Chairman, and thank you for 
holding this hearing today, and thank you for appearing, these two 
very important witnesses that I've had the privilege of dealing with 
now for some period of time. 

Mr. Swimmer, on the subject of the audit of methods of reim- 
bursing Indian organizations for indirect costs incurred, I know 
you're familiar with that study that was done by the President's 
Council on Integrity and Efficiency, and you made a response to 
that report. And in your response you state, since contractors have 
the opportunity to meet 100 percent of their indirect cost rates 
from the funding provided under the total contract amounts, any 
shortfalls for indirect costs would have to be self imposed. 

I'm not sure I understand your logic in that statement, given 
that I think it's very clear that there has been a shortfall in fund- 
ing for overall programs. So if we fund each one of them to 100 per- 
cent, then you either don't have enough money for some entirely, 
or you're left with some indirect costs that have to be funded. I'm 
not sure what you mean by self imposed. 

Mr. Swimmer. Well, I think what is meant there is it's really a 
choice of the tribe, and if they actually do not have the funds to 
operate the administra* * r e costs involved in the program that they 
could dip into program funds. But your conclusion would be right 
that conceivably that means that there would be less program dol- 
lars and more administrative dollars 

Some tribes have chosen to do that. Some have lived with the ap- 
propriations that we were able to give to them. And in most cases 
that has not been at 100 percent level of the indirect costs. So there 
have been adjustments by the tribe in the program. We're suggest- 
ing that they could dip into the program if need be to meet their 
indirect cost needs. 

Senator McCain. But I think you would agree that not without 
some sacrifice of some kind given, I think, that we are in agree- 
ment, that there has been a shortage of funding. I'm not blaming 
that entirely on the Executive Branch, the Congress does still have 
control of the powers of the purse. 

Mr. Swimmer. There might be some value in combining the two 
some way and letting the tribe use what it needs to for its over- 
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head, technical overhead versus program direction and that kind of 
thing. 

But there definitely has been less money than what was negotiat- 
ed as far as indirect cost rates because of the budget constraints. 
Senator McCain. Thank you. 

While you're here, are we going to see a resolution of the Pascua 
Yaqui constitution problem soon, I hope? 

Mr. Swimmer. Well, I certainly hope so. It's one of our more 
trying problems right now and we are hopeful that we'll have an 
ability to have a government and operate Federal programs. 

Senator McCain. Well I think that some of the events that have 
taken place are very unfortunate and I hope that we can get it re- 
solved as soon as possible, because the prospect of many of those 
programs being suspended can cause, I think, great difficulties for 
it's tribal members. 

Mr. Swimmer. Yes; we would, of course, continue to operate the 
programs, but we're anxious to get back into a contracting mode 
with the Tribe. 

Senator McCain. Thank you. Thank you, Mr. Chairman. 

The Chairman. Mr. Secretary, in your opening remarks you 
mentioned the problem of personnel being displaced as a result of 
the diminished work load from increasing numbers of contracts. Do 
you have any plans, legislative or administrative, to cope with this? 

Mr. Swimmer. Nothing specific, except the general concept of 
some incentives. It could take the form of any number of things. 
And some actions that are taken through our personnel system 
result in the ability of an individual to take early retirement, or 
there are some provisions where they might receive an incentive 
bonus, or something like that. But I just think that maybe by look- 
ing at the personnel system generally, and what happens in other 
cases where people are displaced for other reasons that maybe we 
could find some examples that might work in these cases. 

It just seems to me it was something that wasn't consid ered and 
as a practical thing when the Federal bureaucrat is asked to do 
something that is in his own worst interest that you're going to 
have a block there, a psychological block, at least in trying to carry 
that function out. 

The Chairman. I have a question, not related to anything here, 
but since you are before the committee today, I thought I would 
take advantage of this opportunity to ask you about a problem con- 
fronting the Cochiti Pueblo. 

As you know, for many years the Cochiti Pueblos have been 
faced with this problem of the dam. 

Mr. Swimmer. Yes. 

The Chairman. And I note that most of the discussions have oc- 
curred with the U.S. Attorney's Office, the Corps of Engineers, and 
the tribe. Now the Corps of Engineers, apparently has advised the 
Attorney General's Office to bring this to a head by going to court 
instead of amicably resolving this matter. 

I have looked over the facts as disclosed to me by all parties, and 
it would seem that in this case, the Cochiti Pueblo Indians are the 
unfortunate victims. The problems were not of their making. And 
my question is a simple one. What role is the BIA playing? Are you 
serving as an auvocate of the Pueblos? Or are you standing back as 
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a disinterested party? Or are you on the side of the Corps of Engi- 
neers? 

Mr. Swimmer. We have been serving as an advocate to the 
extent that we have been invited into the process. I personally 
toured the area from the air. I believe definitely, and our experts 
have told us, that the dam is a major problem out there in the way 
it was constructed. They apparently did not provide sufficient 
drains for the underground seepage. It continues to invade the res- 
ervation and from what our people tell us it eventually will go on 
down and cause damage even further downstream to the Cochiti. 

I have visited with the Corps of Engineers, personally asking 
them to extend the time lines for negotiations. I found them to be 
somewhat intransigent on this issue. And I don't know why par- 
ticularly, because on others that we've dealt with them they 
haven't been quite as adamant. But I do think that it's the situa- 
tion that lends itself to continued negotiation. I'm advised just now 
that the Corps, I believe has withdrawn its demand, or its threat of 
action. And I would hope that they would permit us to continue ne- 
gotiating this situation, because it has a potential for a substantial 
budget impact, of course, on the Corps, because absolutely some- 
thing must be done in the form of drains, or a diversion system or 
something to keep the water from invading the reservation lands 
generally in the future. 

But we very definitely, through the area office, and some person- 
al work of mine have been advocating for the Cochiti to get the 
problem resolved, and would certainly be willing to work with this 
committee with our technical people to furnish advice, or help in 
any way we can to resolve it. 

The Chairman. I hope you will serve as an advocate and call 
upon the Corps of Engineers to straighten up. 

Mr. Swimmer. I understand we have contributed funding to the 
study to help determine a solution to it also. I think about $40,000 
has been contributed from our budget to help the tribe do this 
study to determine what can be done to solve the problem. 

The Chairman. I thank you very much. * 

Now we call upon the Director of the IHS, Dr. Rhoades. 

STATEMENT OF DR. EVERETT RHOADES, DIRECTOR, INDIAN 
HEALTH SERVICE, DEPARTMENT OF HEALTH AND HUMAN 
SERVICES, ROCKVILLE, MD 

Dr. Rhoades. Mr. Chairman, and members of the committee, I 
am Dr. Everett Rhoades, the Director of the Indian Health Service. 
I appreciate this opportunity to testify on S. 1703, a bill to amend 
the Indian Self-Determi nation and Education Assistance Act of 
1975. 

I share with Mr. Swimmer a prospective which is dual in one 
sense. I spent a number of years dealing with Indian Self-Determi- 
nation from the perspective of being a tribal council member prior 
to moving into a new scene of responsibility as the agent for the 
Federal Government in carrying out this responsibility as well. I 
think the general remarks made by the chairman and by Mr. 
Swimmer accurately depict the historical development of the self- 
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determination process to the point where we are today. I echo 
tiiose. 

I have a prepared statement rrom which I'd like to make rela- 
tively few points for purposes of discussion. You mentioned it 
would be entered into the record. 

There are a number of distinctive inherent elements in a health 
system which require special consideration, and which in some in- 
stances add to the complexity of an otherwise already complex 
process. For example, the Indian Health Service, which is the pri- 
mary organizational entity whereby the Federal Government car- 
ries out its responsibility, as has already been enunciated by Presi- 
dent Nixon in 1970 and President Reagan in 1983, and by the 
Indian Self-Determination Act itself, over the years, has developed 
a tnpartheid system of delivering health care to Indian people. 

The first element of this system is the direct delivery of health 
services by the Indian Health Service as an organized health care 
delivery system. The Indian Health Service staff operates 45 hospi- 
tals, 71 health centers and several hundred smaller health facilities 
and satellite clinics scattered across the United States. 

The second mode of delivery is administered by the tribes basi- 
cally through the impetus of Public Law 93-638, in which, as 
you ve already pointed out in your opening statement, the tribal or 
ganizations themselves now operate six hospitals and approximate- 
ly 250 health clinics. 

The third mode, of course, is a substantial one also. It is the pur- 
chase of medical care by either the Indian Health Service or the 
tribes from private providers also serving the general population. 

Public Law 93-638 provides the tribes with an option to freely 
choose to either take over the management of most Federal pro- 
grams serving them or to retain Federal management of their pro- 
grams. The tribes that choose not to take over management of 
their health programs from the Indian Health Service are not pe- 
nalized for making that decision. We have always held a view that 
a tribal decision not to contract is equally an expression of Indian 
belf-Determination. In either case, however, I would like to empha- 
size a point that Secretary Swimmer has made. There is a continu- 
ing Fedeial responsibility for the health of Indian people which I 
do not believe that we should abrogate. 

For example, there must remain on the government side, a 
mechanism for ensuring the quality of care that goes to Indian 
people. I want to emphasize that in making that statement, that is 
in no vvay a judgment on the quality of care that is provided by the 
Indian contractors. The quality of care is clearly equal to, if not su- 
perior to that of the Indian Health Service direct system generally. 
It seems to me that there is a residual responsibility which we 
must not abrogate. 

Likewise the statutory authorization for a Tribe to retrocede a 
program, it seems to requires a residual mechanism for that 
program to be ret receded if the tribe should so choose. It is my 
opinion that the development of self-determination under Public 
Law 93-638 has in fat been successful. That is not to say that it 
has been either easy or without controversy or disagreements, and 
that it doe^ not have a number of continuing problems that need to 
be addressed, and to which the committee is giving its attention. 

O 
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I believe evidence that it is working is contained in the fact that 
as of last month, the Indian Health Service was administering ap- 
proximately 400 active Public Law 93-638 contracts. The contract 
support provided by the Indian Health Service amounts tc approxi- 
mately $180 million. I believe that that is a substantial measure of 
progress ; nce the bill was signed in 1975. 

In mor^ recent years we have also added Public Lav* 93-638 con- 
struction contracts which presently represent appioximately $13 
million r f our construction appropriation. I would only echo what 
has been said, also, about the fact that an inherent requirement for 
tribes to assume control over a program, and I would dare say re- 
gardless of the derivation of that program, is a necessity for that 
tribe to have the resources that they must have in order to build a 
structure within that tribe to oversee and maintain the program. 

This aspect of need is addressed in a number of ways. Again, 
part of which has already been addressed here this morning, and 
the difficulties and complexities of which are certainly shared in 
the Indian Health Service. We have, I think, aggressively pursued 
a series of obvious impediments in the continued transfer of re- 
sponsibility to the tribes. We have set up a series of close collabora- 
tive activities utilizing Indian tribes, as well as Indian Health Serv- 
ice staff, to make recommendations to me about indirect costs, and 
how they should be set, to say nothing of how they should be met. I 
expect within a few weeks to have recommendations from a tribal 
and Indian Health Service staff working group as to recommenda- 
tions regarding the most appropriate tool for the transfer of re- 
sponsibility to the tribes. I don't need to go into this further. The 
general perception, which I share, is that the usual contract mech- 
anism is not appropriate for this activity. We are seeking some 
other mechanism to carry this out. 

In addition, as if all of this were not bad enough, there is another 
requirement, another mandate that has been placed upon the 
Indian Health Service in regard to the delivery of health care. It is 
what has come to be identified as equity in funding, equity in re- 
sources. Both at the direction of the Congress, through this very 
committee, othe* bills, and in a court case in California, the Indian 
Health Service is required to implement a system of the allocation 
of resources that will eliminate certain inherent inequities that 
have developed over the years. 

The basic premise of this equity mechanism that we call Re- 
source Allocation Methodology lies in a differential proportional 
provision of resources directed, first of all and primarily, at those 
Tribes or service units which have the lowest level of funding com- 
pared with their peer colleagues who have relatively better fund- 
ing. Otherwise equity cannot be achieved. I think it is clear that 
the reaching of equity in some instances will come into and has 
come into conflict with the goals and objectives of self-determina- 
tion. One of the concerns that we have about the bill as written, is 
that we believe that it will seriously interfere with the continu- 
ation of equity allocation of resources. 

There are a number of provisions in t! e bill, if I could turn my 
attention specifically to S. 1703, that we believe require further 
consideration. As written, will not bring the remedy which every- 
one, including the committee, seeks, particularly for the tribes. A 
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number of provisions in the bill appear to be directed primarily to- 
wards activities within the Bureau of Indian Affairs. As Mr. Swim- 
mer has already pointed out, the history of the development and 
implementation of Public Law 93-638 has taught us that there are 
some activities which are more easily contracted in this case, than 
other activities. A single mechanism that does not have a great 
degree of latitude may compound certain problems. 

We certainly applaud the goal of simplification and strengthen- 
ing of the self-determination process. As I pointed out, we have, in 
the last couple of years, I think made a considerable degree of 
progress in that direction. I have pointed out, however, that I am 
concerned about provisions in S. 1703 that would seriously hamper 
our efforts to equitably allocate resources. 

In addition, I believe that the desire to increase flexibility on the 
S ar V ?f. the tribes may, in some instances, restrict an important 
flexibility on the part of Indian Health Service management that 
requires further examination. I believe that there are provisions 
which proviue unworkable or potentially harmful solutions to prob- 
lems for which some solutions have already been developed. 

For these reasons, we do not feel that we can support the bill as 
it is currently drafted. 

A foot- ite to the question of the allocation of resorrces, as an 
example of the complexity in the operation of the healtn program, 
is that some of the certainties that appear to be put in pla ;e by 
this bill to ensure a level of funding for those tribes who are oper- 
ating under contract, of necessity those resources will have to come 
from tribes that have elected not to contract. Hence we believe it 
would impose a penalty on those tribes, which as I've said earlier, I 
believe flies in the face of an equitable allocation of resources. 

Finally, the well-intentioned desire to deal with the ever escalat- 
ing costs of malpractice and liability insurance in which the bill 
proposes to extend a Federal Tort Claims Act provision to tribal 
contractors, we must oppose because we believe that it opens a vast 
opportunity for the extension of this responsibility to all contrac- 
tors. The Department will attempt to deal with this very real prob- 
lem in the formulation of future budgets by seeking to make avail- 
able the resources for that cost through that process. 

In closing, Mr. Cnairman, I would like to underline Mr. Swim- 
mer s point that i\ would be very desirable to spend more time in 
discussing varioui provisions that we believe may in fact may be 
harmful. And v e would welcome the opportunity to continue to 
participate with the committee i« this endeavor. 
v7(} th that 'J' d like t0 conclude my summarization of remarks and 
1 d be available to try to answer any questions that the committee 
may have. 

[Prepared statement of Dr. Rhoades appears in the appendix ] 
The Chairman. Thank you very much, Dr. Rhoades. 
Before proceeding, I am pleased to announce that we are honored 
this morning by the presence of distinguished members of the Bar 
Association of Sweden. On behalf of the Select Committee on 
Indian Affairs, welcome. This committee, as you may have heard, 
has jurisdiction over the affairs of Native American Indians. The 
Native American Indians enjoy a special status in our Country, a 
special status of sovereignty. And this morning we are dealing with 
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an aspect of that and we have as witnesses, the Assistant Secretary 
for Indian Affairs, and Dr. Rhoades in charge of the Indian Health 
Service. I hope that you will find our hearings interesting. 

Now Dr. Rhoades, a few days ago we were called upon by tribal 
leaders in Alaska advising us that in their contract they found it 
necessary to spend over $1 million to acquire medical malpractice 
insurance. And by so doing, they had to deny themselves necessary 
moneys for direct medical care. 

What is the national picture of tribes being required to purchase 
such insurance policies? 

Dr. Rhoades. I do not believe that I have those figures at hand, 
Mr. Chairman. We are compiling that and Fd be very happy to pro- 
vide that to the committee within a few days if I might. 

The Chairman. Does your agency purchase medical malpractice 
insurance? 

Dr. Rhoades. No, sir; the Federal Tort Claims Act, as I under- 
stand it, is the mechanism within the Federal government that 
looks after that kind of activity for Federal employees. 

The Chairman. So therefore, you cannot fairly compare your in- 
direct costs with the indirect costs of Indian tribes? 

Dr. Rhoades. Yes, sir; that is absolutely correct. There are cer- 
tain other factors as well that make a comparison inaccurat 

The Chairman. What suggestions do you have to alleviate this 
problem of medical malpractice insurance? 

Dr. Rhoades. It is a very difficult problem, a National problem, 
one of the preeminent problems in the provision of health care in 
the United States. Secretary Rowen and the Department of Health 
and Human Services has just recently received a report, I believe, 
from a task force that he has empaneled to address this question. I 
do not know the recommendations of that group at this moment, 
but I believe they may be available very shortly. 

The dilemma posed by the Alaskan contractors I th-nk, appro- 
priately addresses the dilemma. And that is *Iw> escalating costs 
can only come out of the program costs as it currently exists. I do 
not consider myself anywhere close to being an expert on the prob- 
lems of malpractice in general. I believe that the solution to the 
problem of liability for medical care is a National one, which the 
Indian Health Service, obviously, would participate in, but the solu- 
tion of which lies outside our ability. 

What little reading I have done about this problem suggests that 
other countries in the world have dealt with it much more satisfac- 
torily than has +, ie United States. I better not go very far into this, 
I don't know what the Bar Association of Sweden might have to 
say about it, to say nothing of the P * Association of the United 
States. But if I might repeat what is very, very prevalent in the 
media, that we live in an extremely litigious society in this Coun- 
try, and somewhere therein there lies a great deal of the solution 
of the problem. The immediate solution, as it applies to Indian con- 
tractors, is not so easy to solve. 

The Chairman. Dr. Rhoades, in your opening remarks you cited 
the great numbers of contracts, 63S contracts, the IHS has with 
tribes. How r.iany have been retroceded by the tribes, or reaseumed 
by your service? 
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Dr. Rhoades. I'm pretty sure that there have not b?en more than 
one or two relatively small contracts for health care or pieces of 
health care that have actually been retroceded to the Indian 
Health Service. 

The Chairman. I am certain that you have noted that we have 
just been called to return to the Senate for voting purposes. Since 
we were not able to study your written testimony, we just received 
it a few minutes before we opened the hearings, I will have to send 
you statements and questions for your response. So if you will re- 
spond to those questions I would appreciate that. 

Dr. Rhoades. Yes, sir; we'd be very glad to. And I also extend my 
apologies to the committee for the lateness of receipt of that open- 
ing statement. 

The Chairman. Senator Evans. 

Senator Evans. Thank you, Mr. Chairman. 

I wonder if you could explain a little more in terms— I wrote it 
down that this proposed bill would interfere with equitable alloca- 
tion of resources. Is that another term for spreading poverty? 
[Laughter.] 

Dr. Rhoades. That is a prospective relating to the allocation of 
medical resources which is not entirely inaccurate in a certain 
sense. I suppose it depends somewhat on the prospective of the 
viewer. 

If I might give an example of the disturbance of achievement of 
equity, there are examples within your own representation, Sena- 
tor Evans. If we were to carry out one of the provisions of this bill 
that says that a tribe that enters into a contract with us basically 
is ensured that level of funding, there are situations which un- 
doubtedly would arise that would require an adjustment, even a 
lowering of that level of funding, or else we would have to take 
that funding from a sister program in order to achieve equity. 
Tnere is just no other way to achieve equity without this differen- 
tial distribution of resources. 

Senator Evans. But what vou're saying, it seems to me, is it's an- 
other way of saying we don t have enough money to provide all of 
the indirect costs for these programs, so therefore we just want to 
make sure that everybody g^ts shortchanged about the same 
amount? 

Dr. Rhoades. No, sir. 

Senator Evans. If everybody got an adequate amount then you 
woul .a t have to worry very much, would you about whether the 
early ones retained their adequate amount and subsequent ones 
would get their ad< juate amount? 

Dr. Rhoades. The question of the determination of an adequate 
amount is one of those judgement decisions that leads to great dis- 
cussion. The points of equity, or the failure to continue the equity 
process, is just as true with the addition of new resources as it is 
with the diminution of resources. One can achieve equity by bring- 
ing vp those at the bottom of the scale, or one could achieve equity 
by decreasing those at the top of the scale or some combination 
therein. That process really is independent of whether there are 
enough resources or not. 

Senator Evans. I guess I'd like to distinguish between equaliza- 
tion and equity. If you bring those from the top down, so everybody 
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is shortchanged, that's equalization, but I don't believe that in my 
view it would be quite equity. I think equity connotes something a 
little more like bringing everybody to an adequate level. 

Dr. Rhoades. I agree with that. That's the concept that Indian 
Health Service operates with. 

Senator Evans. One of the problems that— let me go back to 
your testimony here. On page 10 you say, therefore the Indian 
Health Service is working with tribal officials to develop in IHS 
oolicy on tribal consultation and will consider the information and 
concepts included in a recent policy paper on this subject developed 
by the National Indian Health Board. 

I think it might be helpful to have that policy paper submitted 
for the record, if it's not horrendously long. 

Dr. Rhoades. We would be happy to do so. It should not be. 

Senator Evans. Could you just describe for me then, very briefly, 
what you consider an appropriate policy for tribal consultation? 
What does that term mean to you? 

Dr. Rhoades. The policy that is actually referred to in this para- 
graph, is intended to go beyond a policy regarding Indian participa- 
tion. It is actually a policy to deal with all of the complexities of 
resources for programs, so-called administrative or indirect costs on 
one hand, and the achievement of equity on the other. 

I do not know what adequate tribal consultation really consists 
of in its entirety and I would dare say that the definition of that 
would vary whether one is representing a Tribe on the one hand, 
or the Indian Health Service on the other. The way that Indian 
Health Service has addressed it, however, is that we have had a 
series of National workshops with Indian participation in the plan- 
ning and design and the development of the agenda of that work- 
shop, a given workshop. We've had a series of three now. During 
the course of operation of those workshops, we have been able to 
achieve a very high degree of collaboration in investigating, exam- 
ining, discussing, and analyzing all of these questions between the 
tribes and the Indian Health Service. At the second one of these 
conferences, I believe, the breakthrough came when there was a 
proposal for dealing with so-called indirect costs that was developed 
by the tribes and discussed and placed before the assembly. The 
recommendation of which I accepted. 

It is that kind of activity which we have attempted to replicate 
on a service unit by service unit and area by area level, that consti- 
tutes an interdigitation of Indian participation with the Indian 
Health Service. Obviously, without which progress cannot be made 
very adequately on such an important subject. 

Senator Evans. At the beginning of your answer, I detected your 
thoughts that maybe consultation— what constituted adequate con- 
sultation may differ from the tribal viewpoint and from the Indian 
Health Service viewpoint in this case. But doesn't that in itself 
mean that you haven t arrived at true consultation? 

It seems to me that consultation to be effective has to ha^e both 
sides agreed equally on what constitutes appropriate consultation. 
If you have a difference of viewpoint, as to what that includes, then 
you're never going to get a meeting of the minds. We had this con- 
versation in a somewhat different context with Mr. Swimmer a few 
days, and as I said to him, I thought then and I think now, that the 
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best kind of consultation I know begins when the two parties sit 
down with a blank sheet of paper, and not when one or the other 
party comes forward with a fully blown program and puts it in 
front of the other one for reaction. That's not consultation in my 
viewpoint. I would hope that that's the direction and the move- 
ment that you're dealing with in your comments here in your 
paper. 

Dr. Rhoades. That is indeed the direction that we are going in. I 
certainly don't want to imply that we have arrived at that point. I 
guess the only point that I would like to underscore is that the 
process of consultation is one of those processes that is considerably 
more complicated and difficult than that that you just outlined as 
well, notwithstanding the value of doing it that way. 

The fact that we have not achieved that state of excellence in no 
way deters us from our determination to continue that process. In 
fact, we, I believe within a few days, will be assembling a group of 
Indian people to develop the next National workshop. It is my in- 
tention that they conduct the workshop. Therein also lies a very, 
very good example, I think, of the intricacy of it. I should not even 
be coming to that judgment. That is, I don't want to develop a 
wrong concept at the wrong time, but it is a little paternalistic for 
me to say, "You all do this." 

There have been a number of instances, all too few, where Indian 
representatives and the Indian Health Service have set down with 
a blank sheet of paper. I've given serious consideration to the next 
National workshop perhaps being assembled with no agenda what- 
soever. There are some dangers inherent in that. 

Your point is well taken. We will continue this effort. 

Senator Evans. Mr. Chairman, we're going to have to vote, I 
guess pretty quickly, but in leaving, and maybe it's something that 
we can save for a response when we get back, we've just received— 
I ve not had a chance to look at it thoroughly, but an audit of 
methods of reimbursing Indian organizations for indirect costs in- 
curred from the President's Council on Integrity and Efficiency. 
And I know that at least Mr. Swimmer has hp d an opportunity to 
resj md to some of their recommendations, because those answers 
are included in the audit. 

But I am concerned, first in your remarks on page 11. You say, it 
is possible that these costs would be more than the IHS would have 
available for the program's direct operation. An<. this on comment- 
ing on direct and indirect costs. And yet, there is an assertion that 
I hear through here and through the response of the BIA at least, 
to the Auditor General's report, that it is difficult to comprehend 
that the shortfall attributed to the Bureau in this report are accu- 
rate since contractors have the opportunity to meet 100 percent of 
their indirect costs rates from the funding provided under the total 
contract amounts, any shortfalls for indirect costs would have to be 
self imposed. And yet the audit itself concludes that Federal agen- 
cies did not reimburse Indian organizations their projected total of 
about $14 million of the $88.4 million in indirect costs applicable to 
the fiscal year 1985 Federal Contracts. 

Now, that's a pretty substantial opinion, and maybe we can get 
back to that when we return. 
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The Chairman. We'll stand in recess subject to the call of the 
Chair. 



Senator Evans [presiding]. This hearing will please come back to 
order. The Chairman is currently involved in another meeting for a 
period of time and asked me to continue the hearing. I think we 
finally will have at least an hour before another vote comes by, so 
we'll have a little time to get through with this panel and the next 
one. 

Wo left with a question hanging in mid air, and I just wonder if 
either or both of you would like to comment on eithei the initial 
comment on the audit, or particularly on this question of whether 
we just simply aren't Providing enough funding for adequate indi- 
rect cost reimbursement, or whether we are and somehow it leaks 
away somewhere else, or whether we are and it gets funded and 
the tribes somehow are not using it for appropriate purposes? 

Mr. Swimmer. Mr. Chairman, if I may I'd like to address the 
comments you made earlier and the question you just asked. 

I did receive a copy of what you read the title of, at 4:30 last 
night and I did manage to read through it, although I can't say I 
studied it in great detail. We received a draft of recommendations 
on this several months ago and we responded. Responses to that 
draft are in here. We have not been able to respond, obviously 
since last night, to this report. 

In our response that you mentioned, what we're saying is that in 
1985 the Congress instructed us to wrap the so-called indirect costs 
into the program. And we used that year as what we called the 
grandfather year. And we combined then the indirect costs, which 
was a separate line item in our budget, into each one of the pro- 
gram line items. We estimated that that particular year, as a sort 
of snapshot, we were at a 92-percent level of funding the indirect 
costs that the Inspector General had negotiated with the various 
tribes. 

As a result of the Congressional mandate and the rolling those 
costs together, and then the subsequent flexibility that the tribes 
were given through the process of prioritizing their programs, we 
told the tribes that they would be able to take from those total dol- 
lars the amount of money necessary to operate their program. And 
even the amount of money that the Inspector General had deter- 
mined would be their rate, if they chore to do so. And that's why 
we had contended that the indirect costs could be 100 percent 
funded if that's what the tribe chose to do and if they needed the 
dollars for that. 

Now if we were dealing in today's environment or pre-1985 envi- 
ronment, technically you would have a shortfall of eight percent of 
the indirect costs at that particular time or this particular time. 
And the result would be that we could allow them to fund that out 
of direct program costs and would result in perhaps a decrease in 
program activity. But by putting those two sums of money together 
at that particular time in history we funded it as a single function. 
The tribes were permitted to take whatever they needed out of 
that, not exceeding what the Inspector General set as an indirect 
rate, to operate their overheads. 
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45 



Now it's my understanding the IG mentions one program that 

s£t?£S&* k 1 "f a result of a lack ° f mdiS™ost 

don t know if that is the fact or not. I do know that we've had 

fwTrLfu ° r retrocessions in the history of Public Law 93- 
22J Pvery many"' 06 ly ^ ' been en ° Ugh ° f 3 burden to 

fj,L might a l d that disa gree with a number of the comments 
that are m this report by the Inspector General. 
Senator Evans. Well, it seems to me that in reading your com- 

h?Snf f Ul ? l6 lu ha l While 1 a technicaI reading^? i^ wouTd 
be consistent with what you just said, it certainly gives the impres- 
inn 1 if? 1*1*"* reading of it that the Bureau did pZTde 
100 percent of indirect costs and that if the tribes didn't see it 
somewhere, t was their own fault because they chose to use ?t for 
something else But now I understand what you're saying is that 
here wasn t 100 percent of indirect costs in the first plfce And 
that the only way the ribes could get 100 percent of their indirect 

whtt;o 0 u'res b a e ying Steal * ^ ^ That ' S 

Mr Swimmer. If* they used the entire rate that was negotiated 
from that year forward, that is correct. negotiated 
Senator Evans. So, you have not yet had a chance to analyze to 
determine whether or not you agree with the accuracy of the ir 
figure when they say, that we conclude the Federal agenc e did 
S&rf'TE 1 ;*? organizations the projected total of about $14 
y^ar 1985? " m mdlrect costs a PP'icable to fiscal 

Mr. Swimmer. I 

vn S !Sf Evans I'm not suggesting that that's necessarily all 
your fault either. It may well have been legislative shortfall as we 

figure? mi ratlVe Sh0rtfalL But d0 you believe that ' s an aSiSe 

th^J^luTt W u U that ' s an accurate figure if we go strictly by 
fhfnf£ h T 3 u-^ b u een , au thorized by the Inspector General. One 
fe^. 1 th'nk they're confused about, is that they are compar 
tafs hv tTt C °u ra } & P ner aHy negotiated by Federal contVac- 
Hllh /Jr2 Wh ° -° bus J. ne f s with the Defense Department, 

638 v-hiS S her u Y nC1 f S V th the concept that was built into 93- 
W8 *hicn is called contract support funds. But these aren't intend- 

ftfnSion < f ntracts -. T- hese are intended to be a transfer of a Federal 
funct on to an existing government that we anticipate is in busi- 
ness to govern at some level. And that there will be enough add . 
KSnESS T^Ti t0 that G ° v e™™nt to cover thole coste 
irfvtK 3 w the ? UtS i de accounting that would be required and 
anything that is extra to the actual operation of the program bv 

tl^^An^L a T^ C ° ntraCt SU PP° rt fund P wL neve? 

■ f ' J And mste L ad at the ve ry outset the concept of indirect 
costs, instead, was substituted for the statutory language of con 

n a tt S H U ^f P ° rt Jt r S H ease 0f °P eration of the Inspector General 
to a tribe that deals with HUD and other agencies 
and negotiate an indirect cost and then determining what the 

P io°n^ofTr Ct , SUPPOrt ^ Uld be for r-nd BIA transfer func 
turns of Federal responsibility, that they simply used the indirect 
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We've contended that it's mixing apples and oranges to some 
extent here, in that the true cost of operating that program, or the 
extra costs over and above even to the point of including elected 
governmental costs in the negotiation, is not as accurate as it 
should be, and in some cases it's just misleading. I think that it's 
evident in my testimony of a few days ago where I gave you, just in 
one area of operation such as education, we can do the same thing 
in the area of law enforcement or other contracts where the con- 
tract support can vary for the identical function. We used the ex- 
ample of the accountant and depending how the Inspector General 
figured it, it could vary from 5 percent to 50 percent. And we're not 
trying to negotiate. This isn't an adversary proceeding. We're 
trying to make sure that the tribes have sufficient moneys to cover 
their overhead costs of operating this Federal function. 

And I have no feeling at all about denying the tribe. I've been 
there. And I want to see that they're adequately compensated. But 
I don't believe that it's necessarily the same item that the Inspec- 
tor General negotiates for other Federal agencies, universities, 
schools and contractors, when we're talking about these kinds of 
activities that we are transferring to the tribe. 

Senator Evans. It seems to me, however, it's really distinction 
without a difference. That when you talk about contract support or 
indirect costs, it seems to me that the fundamental description of 
what you're trying to do is say here are the direct costs of running 
a program or a contract, whether it's a university contracting to 
the Government, or an Indian tribe contracting to the Government. 

You've got a certain function, certain direct costs. In addition to 
that the organization has other costs which clearly they have to 
assume in carrying out that particular function. And that's wheth- 
er you call it program support costs, or indirect costs, they're all 
the same thing. It's the extra costs which are legitimately assigned 
against that contract, which would not have been there if you 
didn't have the contract. What's the difference? 

Mr. Swimmer. Let me recognize Ms. Hazel Elbert who is at the 
table with me and consulting. 
Senator Evans. Surely. # 
Mr. Swimmer. Essentially we're talking about the same thing, 1 
think, in that context. That you're right in that's the way it works 
out. My perception however, is that indirect costs for a contractor 
that is applying to the Government, say on an RFP, would be a ne- 
gotiated process that would not necessarily be equivalent to a situa- 
tion where there are program dollars already identified that are 
performing this particular function and we're simply transferring 
those program dollars to another government to run the same pro- 
gram. I'm not sure that the indirect costs that the Inspector Gener- 
al has— the negotiating atmosphere that he is engaging in with 
that tribal contract or that tribal government as a contractor 
should be at the same level. 

But we are essentially talking about exactly what you just said. 
It is, whether it's transferring a function or a contract from the 
Government, the indirect cost or the contract support is to cover 
that extra over and above expense short of profit that the contrac- 
tor or tribe woulu incur. 
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t f? nat ? T r Evans. Dr. Rhoades, what's tlie experience with the 
Indian Health Service on this whoh question? Do yZ S that 
there is an adequate amount available or set aside so that it realfy 
a?ound? 86 Ct ° 0StS ° r 3re We juSt s P readin g a shortage 
Dr Rhoades. I believe, in fact, it is a great deal of the latter. The 
situation as it applies to Indian Health Service is somewhat differ- 
ent than in the Department of the Interior. One of the things that 
H,h h W attem P ted to d ° in conjunction with the tribes, is ^estab- 
lish just exactly what those indirect costs are 

.Jf V S SOme reason „ t0 believe that the establishment of Indi- 
an a l^„f m 7 not . reall y have a very close relationship to the 
actual costs of operating a program. Again, there is a great danger 
bLkSS 21 ^ s - 0mewhere ' and having come from an academic 

™r nd ' my mpression is that the concept of indirect costs 
largely have been subsidized costs for, let's say medical education 
K«f t ? d 5! C - ult l , th f ' is P° sed to taa Indian Health Ser?- 
^ ls J a 3 tr ^ e th , at ? able to negotiate a 30-percent indirect cost 
£f™ f° example ' 0f a fa - I , rly SIzea ble program based upon what in- 
formation we have, provides them with funds that are available to 

Z^w"? r Ut t r rlbal activities unrelated to the health program^ 
T nSi nf - IS fme - 1 aPPlaud that. I would be trying to do that as a 
Tribal Chairman. But the question that it poses to me then as 
being responsible for providing those dollars for health care is'if I 

ctrdo^?rs^h I ^u I l n /T 0 ^: er he ^- that - iS ,- trying 10 & «ShA5* 
cost dollars, should I be providing indirect cost dollars to tribe A 

over and above health programs? I think not. And it is because the 

fwt alth * Semce had no g° od mechanism for establishing 
what those costs were that lead us to want to, as you've already 

^ fll^ her -V^ n 1 d0n the concept of indirt^t'eosts 5 . That's a cS 
cept that s weighted down with all kinds of other baggage. 

are^on^P ™ * 'W* b \P°^ ible * identify what those costs 
bSflSffik ^fW Wan u to make , l h , ose costs available to the tribe, 
3 T have , available to us are those funds that we 
fffi? & Previously used to operate that program. That's all the 
therP n h f e . h3Ve l 0r that activity - Within the general funds 
ion in tThr C ^f ne i° f utilization. One is for administra- 
that tekes un fej^S ^ ? thei V S f °- r the S ^ rvices - A negotiation 
is ThatS ^rfhf ?U eal °/ ?% time 18 negotiating how mU ch that 

hp Sniet A A ^ ^ d ° m0re 0r 1«* with 

2 ft IStrat l Ve dallars within that package. Further compound- 
ed, i don t want to beat this tired horse, is that the funds that I 

fcf / V3lla , ble t0 l Strib V te under the equity doctrine to a tribe in 
tact depend upon the relative position of their collegial tribes To 

fi/^p 0 " 61 " 8 ^, 011 ? f° u me thing that I'm not sure is Widely under 
s S, mere f act of haying an established indirect cost rate or a 
fbi that g t0 d ° With the availability of dollars 

A d therein does lie, in my opinion, the great difficulty, 
benator Evans. OK. ' 

{ro l m^l S ^ CaS \ then te > e , a snapshot at any one time, and 
I« £f k P ° S' a . n -°u the - r say fairly lar S e u nit, medical care unit, is 
STifl by - the ^ rlbe ! nstead of bein S run directly by the Ind an 
Health Service. Tney then have two responsibilities as you pointed 
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out One of the indirect costs, the administrative costs of running 
that program, and the other the cost of the program itself. You 
shift the money to them, will you shift the program money? 

Dr. Rhoades. Yes; let's call it program money *br all activities 
related to that activity, let's say in a hospital for purposes of clar- 
ity. We give them all the money that we have been spending for 
that activity. 

Senator Evans. But do you include in that, and do you assign an 
indirect cost to yourself. You know, beyond just running that facili- 
ty you also have an indirect cost. It's all the administration and 
the rest of the people that are involved in headquarters of the 
Indian Health Service. It seems to me that an adequate or an ap- 
propriate way to do that would be to sort of figure for yourself 
what the indirect costs are of running that hospital, and when you 
transfer the money, transfer the program money plus the indirect 
costs, because you no longer have those indirect costs presumably. 

Dr. Rhoades. We have the indirect costs, but it is handled in an 
entirely different way. I guess as good an illustration of the funda- 
mental difference between a government doing business, and in 
this instance a Tribe sort of behaving as a private entity. 

It sounds like you may have heard from me that we give them 
program dollars for medical services and then put indirect costs on 
top of that. No, I want to make clear that my use of the term pro- 
gram here is all of those costs that are associated with running 
that hospital. We give that to the tribe from within which must 
come the dollars that are used for what we are sort of calling indi- 
rect costs. We have had tribes, for example, the Oklahoma Choctaw 
that took over the hospital at Talihina. They basically paid for the 
indirect costs for operating that hospital themselves. They contrib- 
uted their dollars to that because the amount of money that was 
available in total for that program, they felt, was not sufficient to 
keep the program at the level that it had been operated, and also 
provide those additional tribal administrative costs. 

Other tribes have done it different ways. We do take into account 
our best assessment of what the indirect cost is for the Indian 
Health Service. That has proved to be an extremely difficult, and 
so far unsuccessful activity, because the entire bookkeeping system 
of the Federal government is not designed for that. We've got to 
try to, within that context identify those costs. We have made 
agreements with the tribes. The two pilot projects that I alluded to 
in my opening statement, and did not discuss, were designed specif- 
ically to help us sort out those, what I would prefer to call, direct 
costs of doing business. 

I might prophesy, sort of on behalf of Mr. Swimmer. I have a 
strong suspicion that when the dust comes to settle and there is 
some general agreement, if there is, on what the size of those costs 
may be, it's going to be very close to 15 percent in my opinion. I 
don't know that yet, . . 

Senator Evans. I might say at that point, that suggests that if it 
indeed is 15 percent than we're spending way, way too much now, 
because we're spending a lot more than 15 percent now, 

Mr. Swimmer. No. 
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Senator Evans. At least in the audit here of the President's 

Si>" c r ".ha n „ i t n hS 6r " y and EfncieMy ' " sh ™ *-» «-*-35; 

w^' f n IMM fu' 0ur records have indi cated that there could be 
fewer dollars than are presently spent. That was not the intention 
of 15 percent When I originally had our budget people' look at 
that, it was almos identical to the amount of dollars presently 
committed, presently committed, not dollars that had been negoti- 
ated. It was almost equivalent to our budget and that's one of the 

tS nS vS y 1 l0 ° ked ? t - the 15 percent 38 being a number because 
that s what we were giving out then. 

a ^ Ce } h u t time L 1 th , ink ' in doing some more figuring there do-s 

ShSw* th l* m [ ght result in fewer real hilars out of 

our budget, and that's why the 15 percent may need to be adjusted 
to 18 percent or something. I don't agree that that's necessarily the 
right number. I just think that so far it's been our best effort at 
In^TfT what ,, the . Costs are. But again, this was in no way in- 
tended to be a reduction of the budget in that area. But I think it 
does, if you look at the Inspector General's report as I read it? the 
fj^i he s f tudie d. had rates between five and twenty percent 
And as I mentioned m my earlier testimony the two largest tribes 
:n this country have rates of 15 or under percent. We seem to be in 
the ball park there m that abberations of 40, 50, 60 percent are due 

tinffSS ^ g ° tlatl0ns that ha Y e Sone on, or maybe lack of negoS 
tions that have gone on, but it's that process that got maybe out of 
control, or it was a particular situation that ger. . atedTt 

pnM^ir 1 ^ Say ' t0 °' th , at we ' our two agencies even are differ- 
ent in the way we approach this. As Dr. Rhoades said, he is much 

Et r^nl natUr l° f "P* ^described as our grandfathering aS 
LS I T W on their bud geting, and that's what Con- 
gress had asked us to do ,n 1985. We actually provide 100 percent 
of the program costs but we then have another line item of $40 
million that is tapped for the so-called indirect costs. So we give 

SMn Per ,f nt Ba f k ln 1985 what we had P r °Posed was putUng 
that $40 million and spreading it. through the existing program! 

fori tZ 11 !^ a ? / 0n f time transfer and using it like IHS, there- 
fSdSL^ C ° m f3Ct technicalI y ^nd their indirect or they 
could use it for program expense. 

The print I'm trying to make is that one way or the other, if we 
can work into here, not penalties but incentives for tribes to save, 
and tc use more for program dollars, we're going to get more pro 
gram out there On the other hand there does have to beTufficfent 
balancing, that we don't deny the tribe the right amount of the 
necessary amount to operate their government, but short of 
™flvf l P 75* 0r f d ° ing thingS thac ^ey ma; want to do but 
operations" Program relations or directly related program 

Senator Evans. I would ask you, for the record then, to comment 
particularly on page 13 of the President's Council report, because 
they go into some detail on various levels of flat rate and they sug- 
gest, at east in their report, that it would take a flat rate o Some- 
where close to 30 percent to equal the authorized amounts based on 
approved rates. So, for the record let's get to that. I don't want to 
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spend too much time on this one element. It would be helpful if 
you could do that. . 

Mr. Swimmer. I certainly will. I certainly challenge that. Its just 
not an appropriate number, but I think we can give the committee 
some enlightenment on where that came from. 

Senator Evans. OK. 

There'll be other opportunities, of course. It s obvious that we 11 
have to go into some detail on the analysis of that report, and I m 
sure there'll be plenty of opportunity to get at it. 

But, Dr. Rhoades, to go back to this whole question of how much 
is appropriate, let's take a theoretical organization, an organization 
that has 10 hospitals or clinics. And that organization has in addi- 
tion to all of the direct costs that are involved in running that hos- 
pital or clinic, a supervisory organization. And the supervisory or- 
ganization includes whatever is necessary to— you know, and those 
are the indirect costs. 

And I guess what I'm getting at, if we start shifting responsibil- 
ity for those organizations to others, and over a five-year period all 
10 of those were shifted, wouldn't it be logical at that point to 
eliminate the supervisory organization, or come pretty close to it? 

Dr. Rhoades. Again, that is a concept that has been within 
Public Law 93-638 since the very beginning. I remember the origi- 
nal hearings on the bill before. There were a number of witnesses, 
not including myself, that believe that as usin^ your analogy, there 
should be a proportionate decrease in the, let s say the size of the 
Indian Health Service in this instance. 

I believe that to be true. However, no one knows what those 
units are. There doesn't seem to be a good way to arrive at them. 
They're clearly not one to one, unless someone, the Congress in 
this instance, wishes to remove responsibility for various activities, 
from the Indian Health Service, I do not believe it can be one to 
one. ... 

Senator Evans. Could you describe some of those activities? 

Dr. Rhoades. For good or bad, in fact, there is an Indian Health 
Service in this Country. We have, I believe, as nearly an ultimate 
comprehensive medical program as exists in the world. A large 
part of the success of that program has come from consultative ac- 
tivities. The maintenance of what I addressed earlier as quality as- 
surance. What are all of those elements that make that up? 

One of the dangers, I believe as a physician, that lies in Public 
Law 93-638 is what I call the vulcanization of that program. Are 
we going to have a system of medical care in this Country for Indi- 
ans, or are we going to have 400 different ones of all varying de- 
grees, some of them operated by tribes with 250 members, or are 
we going to continue to raise the status of health of Indian people 
to the highest possible level? It is my contention that the mere 
process of turning the activities over to the tribes requires some- 
body to be responsible for that. There still is a responsibility to the 
Federal Government. 

It is, I believe, too easy to say that if there are 10 tribes, thtre 
should be a 10-percent reduction in the government's administra- 
tive staff for every one of those that disappears. I think that that 
would create in some instances, chaos. There will be two crossing 
lines of personnel, and one of the things that I think that makes it 
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havefounjfK 25 % 3* in faC £ We , are in a transition P*™ d - I 
have found m most of the areas that have had to change over from 

an extene-w.. direct delivery to tribal delivery the Sfrement °or 

I don t know what the size of those are. We are trvino- to HpfinP 
the size of both sides of it. There are no previous precedente that I 
know of, that rive us good guidance. I think therein lfes one of the 

firwRh^ t 1 it, tr ^ lti0nd indirect cost settin & mechanism doesn ' 
distX? Me 18 otherwise unique program. I realize that that has a 

the San fcnT °- appearin g to *>und like a preservation of 
Jose f^f JJ f ^ c' 6 bur u eaU Yacv ' and 1 certainly do not pro- 
pose that whatsoever. Somewhere between the walking awav from 

Ski^oJer'ofZ^ h6aith ^ l l d[an and SiSgTS 

£H ? W&a™. > the tribes, is a balance in there of 

Indian health Sen-ice activities whether it is someone who -oordi 
nates maternal and child health activities acres™™ ^unt'ry or 
whether it is someone that coordinates the immunization i level of 
Indian people across the Country, or whether it is a physica lthera 
pist that assures that the standards are maximum Mos of those 

Ca ?m 0t ^^ ta t e V n Sm u al l ind - ividual units oSth ca e ^ 
Im talking about a whole different order of appr ach to the 
health care of Indian people that I believe would be v'r ve™ n 

miSS ^ ^ dr ° PPed ° Ut f0r the 0bvi0us ^' oVseSter- 
Senator Evans. I understand all of that and I think that there's 
Bu° I th y ink°? h e p"ff rt / inly fT e truth in smal " and isolated 1 ^ 

be "an over a r?m n f rpT en , tal COnCept that SOmehow there needs to 
De an overarching Federal presence, or otherwise vou get vulcani- 
zation, fll es right n the face of our total med^S system We d^'t 
system 0verarchlI % F «^ral presence in our regular heaTth care 

nes^of^A^ J herein > J belie f ve, lies a very fundamental weak- 
ness of the American system of medical care. It is a reflection of 
the superior ability of the Indian Health Service to mak the neat- 
est strides in improving the health of a group of people in^this 
n nhK? ft* lms ever been made " 1 t^nk Sat you have identified 
^^^SiS^^V" 1 - ° f that that ^ecteTe difference 
care delivery SerV1Ct aRd the usual American health 

serlke? 01 " EVANS ' & * presume then > y° u are for a National health 

Senator 0 pXi ft^ ^ that f con , clusion necessarily follows, 
benator Evans. It sounds an awful lot like it to me 

cal c r are H ek A he?'T Y n ? a S n S,r; ! ^ wan } t0 put down American medi- 
of that It h«ni„= a ? P T t0 u bt V a ^ate of that and a participant 
«£f f« fe appens „ t r 0 , be the finest in the world also in its right 
[Laughter"] WeU ' th3t S an ° ther Sub J' ect at ar 'Other tfme 

have e per W h e aps° feSSLT 1 f ° r fche testim ° n y and these questions. We 
«f™ ™ u s focused more on some of the indirect cost elements 
than we should have compared with some of the other problem 
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but we'll be back and we'll need the help and I'm sure we'll get it 
of both of you and your agencies as we try to develop the very best 
in the way of self-determination to give the maximum amount of 
opportunity for Indian tribes and tribal organizations to engage in 
self-determination in a responsible way. 

Mr. Swimmer. Mr. Chairman. 

Senator Evans. Yes. 

Mr. Swimmer. If I could make one correction. I did make a mis- 
statement and I said two or three programs had been retroceded. 
I'm told we had about 10 over the last 10 years. And I didn't want 
somebody to take that as a misstatement. They're various pro- 
grams, but about 10 had been retroceded. 

Senator Evans. And do you know what the rationale was for— 
was there a single set of rationale for retrocession, or did they vary 
from place to place? 

Mr. Swimmer. Most of them appear to be in the law and order 
area, and result from lack of program funding. Not necessarily an 
indirect cost issue, but the money in some areas is so small and 
often this could happen, I imagine it has in a multi-tribal agency, 
where a tribe might get enough money for one law enforcement of- 
ficer and a part-time secretary or something, and they've just de- 
cided to retrocede it to us. 

Senator Evans. Have there been any retrocessions of conse- 
quence in the Indian Health Service programs? 

Dr. Rhoades. I don't believe of consequence, Mr. Chairman. I un- 
derstand a couple of fairly small contracts in Alaska were simply 
not renewed and I truthfully don't know the motivation behind 
those. 

Senator Evans. Thank you. 

Dr. Rhoades. Thank you. We certainly look forward to an oppor- 
tunity of working with the committee. We expect that we can do 
things better and we will try. 

Senator Evans. Thank you very much. 

The next panel is the Honorable Ron Allen, Chairman of the 
Jamestown Klallam Tribe; Mr. Reid Chambers, Attorney, expertise 
in Federal tort claims; and Mr. Eric Eberhard, Attorney, on non- 
procurement '*nd mature contract. f 

We welcome you gentlemen to the witness table. We 11 start out 
in order with Mr. Ron Allen. 

Mr. Allen. 

STATEMENT OF HON. WILLIAM RON ALLEN, CHAIRMAN, 
JAMESTOWN KLALLAM TRIBE, SEQUIM, WA 

Mr. Allen. Thank you, Mr. Chairman. 

\ appreciate the opportunity to come and testify before you and 
address some of the issues that you've been entertaining this morn- 
ing, regarding your amendment bill. 

I'd like to make an initial request, if it's reasonable. As you 
know, in the Northwest and in coordination with Affiliated Tribes 
of Northwest Indians we have conducted a study addressing the in- 
direct costs issue. And we've come up with this report that we feel 
is reasonably comprehensive in addressing indirect costs. And so if 
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siwjsais.TSi"" to have this rep ° rt ^ *■ 

Senator Evans. Certainly we will enter it in or attach it to the 
record. I don't know with the volume of the report how Precisely 
the record ' tUt We WH1 ind6ed make h an effective%aTof 

Mr. Allen. OK. 

We sincerely appreciate it. Because we have been working quite 

t^JLVirt t0 g6t a i°° d h u andle on this i^ue sK Ea 
Ml And Ip fSf £ U ?T and an objective within this amendment 
indireS costs 18 V6ry lm P° rtant in terms of addressing 

Bureau^ Ih^— a f " umber of j ssues ™ I heard both the 
Bureau and IHS address the proposed amendment. One of the 
things that I am a little bit concerned about is Mr Swimmer had 

fied ve^ geStl ° n ° f pr0P ° S j ng , t0 this c^mittee to 
T tpJrH > -°L even a . ne . w draft version of this bill. I'm not sure if 
Lnd 5 fff? ° r n0t ' but I , would ex P ress mv con cern over any 
from ftp A°? - ? v f ersion o f this bill at all from the Bureau or 
from the Administration, because in my judgment this bill has 
been a collective development of the tribes. 

«. * ui lf there , is a version out here regarding this amendment 

hear^andlhose^of S^' that * f"? ^ ' ^ fromThe ?rTbes' 
Tv fh^« Kin -f 0 w? h L °r out there makin g this thing a reali- 
gn ftel 'u/ u! 6 d ° bdiews that there are a number of issues 

dJess bJ wp fwX'fF? £1? a ^ dressed and that we ' d Iike to ad- 
some'su^HnS ?n / hat lf ^ 6 Bur ? aU or IHS is g° inK to make 
thai this 8 fhP H ? '"Pn^ngthe bill and its objectives, 

that this .s the draft that should be utilized. I guess I just wanted 
to make sure that you understand that I'm particularly concerned 
™y U U h pe r n tEE**' 3nd tHe c --ittee's P considerat^n C Tw n ha d t 

wiSf SL? V t NS ; ^ fter my comm ents on consultation starting 
Z t t Lt Iank u sheet o f Paper, now that the paper is no longer blank 
Sn2f2 2 IT* de ?* l T d somet hing, I think that this will ber* 
tamed certainly as the base from which we work. Obviously if we 

^f.ALr a N S 0 0 K make * 3 b6tter bm ' We a " ^nt to doTha? lf 

I appreciate that. 
miX*? t0 ma ! te SOme f en « ra l comments about some of Mr. Swim- 

SL VffXSK reg ^r g indireCt costs - Dealin g with indh-ect 
costs and dealing with the preservations of the tribes' funding base 

Si k2 '"P? 1 ^' lssue that we have been addressing. Mr Swim* 
mer has made reference that they are still strongly consider ng 
some sort of a flat rate fee and/or some sort of an approach that is 

OuTSi^ 0 ^ 1 ^ J» termS of deaIin g with P fnXjct co ts 
Our position is is that it's not that simple. That's part of what 
our study has addressed, that any kind of approach of Vflat ratots 
just not workable within this system of addressing he rue coste 
and the recovery of those costs by the tribes in administering BIA/ 
IHS contracts and grants. That the level and percentage of indirect 
cost is unique to each tribe. Each tribe, relative tofts s ituSn 

whSVLf Z* 0 ^™"/' a "?d whatever its conditions are 
whether it has resources, or doesn't have resources, or whether it's 
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a tribal organization that absolutely has no resources, but just op- 
erates programs in behalf of its member tribes has to be addressed 
according to those conditions. The recovery of the indirect cost rate 
has to be negotiated between the tribes and the Inspector General 
office in terms of determining what those costs really are. They 
should be able to recover those costs in full. 

I concur with your comment that what's really happening since 
1985, or actually previous to that, is that it has been a deteriora- 
tion ot our programs in order to cover the true costs, or else it has 
been a reduction in the tribal assets in order to carry out these 
Federal program functions. So in our judgment the existing system 
is a good system, and the proposed bill is addressing that system 
and hopefully improving it to clarity that the present process is the 
correct procedure for the tribes to identify those costs and to recov- 
er those costs. And justifying that we have a right to recover those 
costs. 

One of the things that we pointed out in our report, is there are 
a number of costs that even in the indirect cost is not actually re- 
covering all of the costs that the Federal Government spends. In 
making a proposal of ^grandfathering, as Mr. Swimmer had point- 
ed out, where the tribe gets the full amount of funds for their 
direct and for their indirect at a snapshot year, there are costs out- 
side of the tribes' control that will change those things. Insurance 
is one of the better examples. It can slowly consume a larger por- 
tion of those indirect costs. So it will eventually deteriorate the 
direct program services of the tribes. 

Our concern is that whatever language we incorporate into the 
bill, that there is an opportunity for tribes to make adjustments to 
their indirect cost rates. Because no matter what snapshot year 
you take, whether it's fiscal y .r 1985, or whether it's fiscal year 
1988, there are a number of tribes that don't understand what indi- 
rect costs are, that aren't negotiating their true costs, and there 
are a number that have been set up in a situation with their con- 
tracts, so that their rate is not their *rue rate. Therefore the prob- 
lem is funds that they would be reco ering is not the true num- 
bers. So when we this implement this bill, most of the tribes should 
have the opportunity to make sure that their true rate is what is 
incorporated into this process. . 

Our approach is that the simplification proposal that Mr. bwim- 
mer has made would not work because, if some tribe happens to 
fall within that percentage, if it's a 30-percent or whatever it might 
be, that's fine. But every tribe that is around that, if it's 35, or 45, 
or 65, or 105, and there are tribes that are 105, they are very small 
tribes with very small bases. And it's a very legitimate cost recov- 
ery for them. That the flat rate won't work for them and there s 
going to be a considerable amount of injustices in the funding level. 

One of Mr. Swi — aer's proposals has been to try to provide subsi- 
dizing grants. Even at that there's a problem in terms of identify- 
ing those true costs and a consistency of the funding to provide the 
return of those costs. I do want to hopefully address that particular 
issue. I'm hopeful that we can have an opportunity to work with 
you, your staff and the Bureau as they make their proposals, that 
we can have the opportunity to look at it closely so that we are 
assured that whatever law is adopted in addressing this that it is 
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£f«!w K hat f g .u ng , t0 be ab > t0 address a11 of our needs. From the 
small tribes to the large tribes and to the tribal organizations that 
don t have any resources at all. We're all very concerned about 

hil f£ £? v !! another concern over one of the clauses that's in this 

wi're^vinf mg WltH V s System - 0ne of our objectives that 
hu*Zt Z & t° acc ° m P hsh - ls . to try to protect the tribes base 
budget so that we have consistency and predictability of our fund- 
in^ for future years and that we can move our funds around. 

tribrJmovP^nnP^f mU> y0Ur bH1 language that would allow the 
triDe to move money from one program to another, but we do have 

LTnfT T pS Ut the Bureau s pr °P° sal t0 remove some activity 

for the fr1b e ^ S3 L Stem * ,° r mt ° i'- We feel that * is ver y im Portant 
tor the tribes to have adequate time to respond to such a proposal 

Sfe ^ ay £ ? addre 0 ssed now ^ the bill is that the Bureau would be 
f 5 w^n n ? lfy th - ^ n eress and the tribes through the Federal Re? 
f,SL 9 °. day !. Pn0r to the Cementation of thlir proposal. In our 
judgment and m our experience, that is not enough V v 
What we are suggesting is that that time frame "ds to be ex- 
at 1^ 1 year, which allows tribes adequa. tLe across 
the Nati to address and modify, if necessary, any Proposal that 

SftlfeiS^ tHb f ' con ^a ctsand Programs KtS to 
as the tribes funding base. We feel that we need that kind of time 

SEp™ ° rder p to Unite a11 the differe nt tribes in Ss of addreT- 
mg the issue. Because often the Bureau may come up with an idea 
wherever the idea comes from, and it may not be in our interest' 
therefore we need adequate time in order to address obl£ations 

M^/fT^ We .r U J d like you ' Mr - Chairm *n ^ S der 
th? £>™.> t n g ° s P eci ? Cally to ingress, so that Confess knows 
tne Bureau is proposing it. 

pH^fic^ 1 l lin l 0f this concern for us is that where-I've repeat- 
Sh?c H bef °M e ' Wh f re ? nly on e-third of the BIA funds go to the 
tribes directly, and we're trying to protect that base so that we 

mWste°rinV 0 i? ^T 1 ™ 0f the funds and Programs we are ad- 
2 f*P ng - V w l re depending on some funds, and in a very short 

SSJtSTJf. wv 3r ? r6dUCed u fr0m us ' [t can have a sigSficanT 

5 hit *Jl 11 1 * f -f r ^ r ^ibe, they may be able to deal with it 
diffS fit blt o! asie 1 r - B f ut . lf 14 > 3 smaller tribe, it would be much more 
ti™ , £ r/- 6 trying L 10 °PP° se that th at Process be firmer in 
SraJL P S a fn ng h 0Ur baSe funding . s o that the tribes can have 
SlAbud^t Programs do have the highest priority in 

oi=^!?i h T thing 1- S *- ia J hat in addressing contract development and 
also developing of indirect cost rates, this bill has a clause in it to 

6 ♦k? ra- th f teC - hniCal ^^tance. We would like to suggest 
t^hi tl techm ^. a assistance be structured or else referenced in 
maybe the report language, whatever it might be, so that the tribes 

fhe Bu^wl y i, toVe 40 g6t the tech nical assisten, e directfy froni 
tne Bureau. We have numerous examples where the tribes have re- 
ceived direct assistance from the Bureau in developing thefr fndt 
rect cost rate, for example, and unfortunately they ended up with 
an incorrect rate. Just last week when I wai at NCAI and I dis 
cussed these issues with a number of tribes from Oklahoma, they 
were telling me where they got their assistance, and then Sty told 
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me what their rate was, and we had told them that something is 
really wrong here, that your rate is totally inaccurate. They said 
they got their technical assistance from the BIA. 

What we're suggesting is that maybe that if we can put the lan- 
guage in here that those tribes can reach out to other entities or 
parties that can come in and assist them in developing those rates 
so that they're recovering their true rates, and assist them in edu- 
cating not only their staff, but their councils, so that they're devel- 
oping their true rates, and so that they'll recover their full costs. 
We think that that's very important. 

If it's worded such that the Bureau is going to provide it, I have 
a serious concern if the Bureau's motives aren't the same as ours, 
the tribes'. Our position is that sometimes we are given the argu- 
ment that what we're trying to do is unjustly recover money 
through the indirect cost rates from the Federal Government, 
when it's not true at all. What we're doing is identifying those true 
costs and many of us across the United States have actually been 
able to identify them explicitly in recovering them, so we end up 
with the rate and we end up with the numbers that we should be 
really receiving. Then unfortunately, Mr. Swimmer and others 
have noted that there are tribes who don't even have 15 percent, 
who have 6 percent and 2 percent. Those are the tribes we've iden- 
tified that have been receiving bad technical advice, whether the 
Bureau is not knowledgeable enough about it in those respective 
areas, or whatever it may be, but they do need to have that oppor- 
tunity so that everybody can recover the costs they should be re- 
covering in implementing these contracts and grants. In our judg- 
ment that will make the program and the Self-determination Act 
successful, unfortunately what were trying to do now is do a job 
with inadequate resources. 

One of the objectives we'd also like to request from this commit- 
tee, hopefully, is we feel that this bill is streamlining the bureauc- 
racy a lot. We think that by eliminating a lot of needless oversight 
by the bureaucracy that we will be saving the Bureau, we think, 
hundreds of thousands of dollars, and potentially millions of dol- 
lars. What we feel is, by doing that, that we need assistance be- 
cause we feel that those savings should be redistributed to the 
tribes. Our problem today is that we don't have enough money to 
qualitatively carry-out all the programs that we're asked to do. 

We're microcosm governments and we're asked to do everything 
that any other government would do with very limited resources. It 
doesn't make any difference whether it's a small tribe or a large 
tribe, if we're creating a savings what we would like to see is that 
these savings get redistributed back to the tribes and not necessari- 
ly to some new initiative by the bureaucracy. As any bureaucracy, 
they can always think of new rei^ons that they need money for 
ADP equipment, or for new personnel, or for new whatever is de- 
sired, whatever is o- their wish list. We have the same needs. We 
feel that the purpose of the act and the purpose of the funding is 
for the tribes. If we're creating a savings and we're going through 
all this effort to cause tk? savings, we think that those savings 

should come back to the trib? to help us fund different needs that 

we have, whether it's in sociai services, or like Mr. Swimmer had 

mentioned, in law enforcement or whatever. 
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JZZJmE f enforcement needs, but the BIA hasn't been able to 
adequately fund this program. So we should be able to start fund- 
5Lm k pr ° grams and lf we cre *te savings then the extra fudns 
ffffi SS&5. 0Ur 5 r ° gramS ,? her ? those savings can accom- 

we^veTco^aSST "* COming * r ° Und COrner ' and 
fhL^i* k «° W ' 1 , < l uesti0n whether or not-M-. Rhoades alluded 
£, h 5,™ 0re and m0re we contract out, the more need for addi- 
tional personnel for oversight. We don't believe that's true at all 

in VSnT £ t h u tnbes are becomng more and more competent 
to aandle each of these programs or services and that the tribes 
are becoming the expertise. It's not necessary for the Bureau to 
have a counterpart expertise no matter if it's in fisheries, or if it's 
in social services, we agree, they need to have "some" people to 
have minimum oversight, but they don't need to have the same 
comparable type and number of a staff that exists today & we 
would disagree : with that position, and we feel there should be an 

SStEL eau> both bureaus ' t0 become more eff * ient 

if ™ ^ZfJ^ 4* c ° ncerned : about Mr. Rhoades' comment that 
« W w a Protection of the tribes' base funding, that that 

would necessarily create -eduction in the Bureau's programs that 
serve the tribes directly, .aat is not what we're trying toTccom- 
plish. In our judgment that shouldn't be the case at all We feel 
EC fh»f the n t ureaucrac y that there is other administrative 
tunctions that also have a considerable amount of funding and that 
our objective here is that if there's a way to create favtogsif 
there s a need for reductions, whatever they may be and if thlv're 

f n r^ he f b0ard . red ^ i0n £' ^ tribes haven't^objected tl 22£ 
mg their fair share, like the Gramm-Rudman for example But if 

«h«,n/^ m i W, , th, u n f Bureau ' our P osition is ^at the Bureau 
should sincerely look fo: vays to absorb the reduced funds out of 

£ ^ ra iV ? C c StS ' 9 ut of their administration itself and not 
?^UsibilUyS beS - S ° th3t We C3n 3CtUally Carry ° ut ° ur 
So I don't think we would agree that it's a matter of making it 
appear ,ke ,f we're trying to protect ourselves, and indTng that 
were also hurting other tribes who are receding d ?ect services 
from IHS or from the BIA. That's not the case at all. That™not 
what we're trying to accomplish. 

vJ^'i 8 a "°Ji he £ po i nt : let me get back to indirect costs again, if 
cfmnMf" "E . ■ Mr " S wimmer made a comment that the idea of 

SS 2L re °\ C ° StS iS to u try t0 belp eli minate very costly 
negotiations There is, true enough, a cost to putting together your 
indirect cost rate. But we are getting better at it, so the actuaUost 
of that process is not something that we feel is overly significant in 
& °f ? Uttl J ng that , together - We feel that as we Ire Ltting 
con^n,fpV n*^ T k "° T wled g eable about it, that the actual cost 
continues to be reduced. I've experienced that with my tribe be- 

with Oir P r r i, tribe S \ n i iTeCt ^ rate and 1 d0 the negotial 

cStlv Th?™;n aCh yea - ! u have f0 T l J nd L it faster > easier > and less 
costly, lne mam reason is because I've become more knowledgea- 
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ble about it. So I feel that that argument is not a good argument, 
particularly in light of the need for the tribes to make sure that 
they're recovering all the costs that they are entitled to administer- 
ing those programs. 

Mr. Chairman, I think, let me leave it at that for now tor my 
comments. If you have questions I can try to answer them. 

Senator Evans. Thank you very much, Mr. Allen. 

We turn to Mr. Reid Chambers. 

STATEMENT OF REID CHAMBERS, ATTORNEY, SONOSKY, 
CHAMBERS & SACHSE, WASHINGTON, DC 

Mr. Chambers. Thank you, Mr. Vice Chairman. 

I will comment briefly on the Federal Tort Claims Act issue, 
which the committee heard testimony on in Tampa last week. I 
also just wish to restate the problem given the Governments oppo- 
sition to this. 

The Government doesn't disagree about the problem that exists. 
Dr. Rhoades testified this morning, and it's unquestionably true, 
that the Government when it operates a health program does not 
carry malpractice insurance. The Government, the BIA, doesnt 
carry liability insurance. If a problem comes up, if a tort comes uf< 
then the Government defends under the Federal Tort Claims Act, 
and it pays any judgment that's entered against the Government, 
because the Government is essentially a self-insurer. 

Now when a tribal contractor takes the program over, they get 
just the funds that the Government uses for the program. The 
tribal contractor is not a self-insurer, the Federal Tort Claims Act 
defenses are not available to the tribal contractor, so the tribal con- 
tractor has to go and purchase insurance and self evidently this de- 
creases the amount of money that's available to provide services to 
the Indian people, because the contractor just gets the money that 
the BIA or the IHS had when it was operating the program- 
Now the decrease is large. Dr. Rhoades indicated this morning 
that he would get the committee the figures for the Indian Health 
Service on what they understand tribal contractors pay for insur- 
ance We had understood that the IHS had done a study, and we 
had understood that the magnitude was about $4 million estimated 
for insurance costs in the next fiscal year. But we'll have apparent- 
ly more precise figures than that. 

We do know, as my client the Alaska Native Health Board testi- 
fied in Tampa, what the figure is for Alaska. For the last 2 years 
combined in Alaska, it's almost $2.5 million in insurance costs by 
native health contractors in Alaska. For the next fiscal year it is 
certain to be at least $1,700,000. The health insurance costs of 
course keep going up. Since 1984 fiscal year, they've gone up by 
over 400 percent in Alaska. 

Now this is part of a national problem, but it s a very sencus 
problem for the health contractors in Alaska and the health con- 
tractors nationally. It's not just a question, Senator Evans, of the 
cost of the insurance. It's also a problem that some contractors 
can't buy insurance at any price. My client, the Yukon Kuskokwim 
Health Corporation, is facing thit danger now. Some of the func- 
tions that the Alaska health contractors provide, such as communi- 
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ty health aides, cannot be covered by insurance. The first line of 
defense in Alaska is the community health aides in the villages op- 

SSSSrtHf'?? 0 C ° n u Ct ^ th doctors at some base clinic. They're 
u uu% can t get insuranc e to cover the work of the com- 
munity health aides. 

a „5°;f? ere S - d T ly a se ? iou L s P roblem - It's of a large magnitude 

Srt, «L 8 maJ f d f e( S eaSe \ n ^ services tnat can be made available 
with the constant Federal dollars to the Indian people, or native 

Now the Government, Dr. Rhoades' testimony this morning, said 
well please don't enact section 201 of the bill The first SnS 
the Government makes is, I guess I can call it a Pandora's box ar- 
S? ?nL„ n =°?f words ' y° u11 open the lid and in will come not 
fiS Sp^vT 1 * ° th A e 5 c ? nceivabIe kind of claimant, contrac- 

?nH ff,;c n.i% Ve ^ an l^ dm i nistratl0n ' 3r buv Indian contracts, 
and this or that or the other thing. And therefore, once the door is 

s^mpwl C ° me ' and the Governm ent will be 

fl*' 8 V6ry in ]P orta nt-a Pandora's box, I guess, Senator 
iwans, is a common lawyer s argument 

K»S , i I S'V 0 r on legislator's argument. [Laughter.] 
nnf i BERS a l }^. lt s very important to be clear on why it's 
not right here. And I think it's very clear why it's not right This 
™cA^ Uni(? ? r . es P° n T s j biIi ty- This is not a precedent for the Vet- 
erans Administration. It's not a precedent for contract care where 
the Government provides contract care elsewhere. Where the Gov- 
P r<mdm & contrac $ with private physicians, those 
physicians already carry malpractice insurance. Not so with the 
£5ff £ uskok f wim . Hea J th , Corporation. Not so with the othS 
health corporations ,n Alaska. And the Government's responsibil- 
ity m this area is unique because of the Indian Self-Determination 
Act which was an important policy judgment by Congress. 
chL f f£ nt o Ctors ' but onIy these tribaI contractors, stand in the 

sibnftv IwJ overnment J h 7 re providin g a government respon* 
sibihty, which is an important trust responsibility of the Country, 

^n„r;!fc an ^rtant component of National policy for over two 
fnr \ ^ ,u° en , an y bod r eIse sa ys this opens Pandora's box 
tor all these other people, there's a clear answer to that. This is not 

and^rnnTv *f A m * * 3 uni< l ue trust respJisibiHty 

and it only applies to tribal contractors. So I strongly submit that 
the committee should reject that kind of an argument 
fc„7 °X t government also comes in-they didn't do this today, 
oSL,t in X* De P artmen ,t «n a letter to the House Committee 
5$ ,ito g °' f -K eS the / oIIowin g Problem: they say that we 
cant control these tribal contractors and therefore it's unfair for 

At? fn°r V S f- to be iSTP 0 ff i 5 e under the PederaI Tort Claims 
Act for their actions. Well, that's not so either. The Government 

fTp^SM C ?rif C i- lf the C ? ntractor is not competent. In fact, 
iii T l*f tin€ ? th . IS mornm g. and acknowledged that in gen- 
eral the tribal contractors are at least as competent, I think he 

"^T^t"™' the reCOrd wiI1 show what he said-but I think he 
rJ£?Jr ev , re „ mo u re competent in the general case than the IHS. 
Piwnc i a that s borne out by the history of claims, Senator 
iwans. In Alaska there have been three claims filed in all the 
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years that the tribal contractors have been operating health pro- 
grams. Two have been dismissed without any merit at *\U, and the 
third is still pending. So there is not some major liability being con- 
ferred against the Government if you adopt this bill. 

The last argument that the Government offers— I guess it's not 
really an argument, I guess it was an alternative that Dr. Rhoades 
offered— is that the Government will come up with the money and 
pay the insurance costs. Well, on paper I guess that sounds okay. 
But I'm very skeptical about it and I would expect the committee 
would be skeptical about it. I just have a— it's more than a sneak- 
ing suspicion, it's a strong feeling that what will happen is that 
this money will come out of health services for Indian people. I 
mean there's obviously only so much money that's available for 
Indian programs. Obviously that money has gone down dramatical- 
ly, in terms of constant dollars, say from what it was, 8 or 9 years 
ago before the first budget cuts in this administration. We all know 
there are reasons for those cuts, and I'm not debating their merits, 
or even their distribution, right now. But I'm just pointing out that 
I think what's going to happen is that this isn't going to be extra 
money. It's going to come out of some other Indian program and 
it's going to hurt the Indian people of the country. 

So I think virtually all tribal contractors in the Country would 
strongly urge you, as they did last week in Tampa, when the com- 
mittee heard testi. xony on this down at the National Congress of 
American Indians, that Chairman Ron Allen referred to, that you 
not give in on this, and that you stand firm on this. 

The other thing I'd like to address just briefly, Mr. Chairman, is 
what I would call obstacles to contracting. I think all of this has 
been presented in testimony before the committee. For some 
reason, often when a tribe or a tribal contractor, or a regional 
health board in the case of the Alaska Native Health Board, wants 
to take on a function, they're met with some kind of defense on it, 
and declination on it. 

Now the argument is often that this is a trust function. Well, of 
course anything is a trust function. The . hole trust responsibility 
comprehends this field. 

Or they're met with an argument that this is a function per- 
formed by the area office, rather than just one tribe, or this is a 
function provided statewide or something else. Well, there are usu- 
ally statewide organizations that can take that contract. We have 
numerous instances of this. The Yukon Kuskokwim Health Corpo- 
ration, for example, wanted to contract to provide the functions 
that sanitarians provide. And they were met with a declination be- 
cause that function is provided by the whole A'aska area office. 
The employees who do that are in the area office, so IHS said we 
can't contract that for you. Now in fact, the health corporation 
ended up providing that function anyway out of program funds, 
and the sanitarians in the area office had very little to do. 

Similarly with third party payments. My client, the Yukon Kus- 
kokwim Health Corporation offered to take on that function. 
They're doing it in some areas, and they are doing it efficiently. 
And, with aM respect, the Indian Health Service is not doing it effi- 
ciently in /\iaska. IHS declined to contract with my client on the 
ground it was an area function. And there are other instances in 
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personnel management, or construction of waste disposal systems, 
where contracts get declined because they're an area function. 

Well, why is this? I think it's happening— I mean Dr. Rhoades 
said he wasn't trying to defend a bureaucracy, but I think Chair- 
man Allen is right. I mean no one, obviously, wants to come out 
and defend the bureaucracy. But I think what is happening and 
what has been happening in this field, and we get this experience 
over and over again in the individual cases, is thpt they are trying 
to protect individual jobs of individual people who work down the 
hall, and who they see every day and who they have lunch with. 
Early retirement isn't really seen as a suitable alternative for that. 
So they decline the contract. 

Now I think that's really what's happening. And I think the 
committee might consider putting pretty strong language in this 
bill requiring ihat there not be a declination, absent clear and con- 
vincing evidence that an essential trust function is required to be 
performed by the BIA or IHS. The committee might consider put- 
ting in language again, saying to the maximum extent feasible, or 
unless clearly required otherwise by law, that the contract take 
place. The committee might consider putting in the report, the ex- 
pectation that where there are declinations, that those declinations 
be submitted to your committee and to the comparable House com- 
mittee, to the Interior and Insular Affairs Committee in the House, 
so that you can exercise an oversight function. 

I certainly know, Senator Evans, that you do not wish to be in 
the business of being the Assistant Secretary, or being the Director 
of the Indian Health Service, but this committee has done a mar- 
velous job m bringing this issue to the forefront, and a tremendous 
service to Indian people. I was Associate Solicitor in the Interior 
Department when these regulations were drafted in 1975. And they 
were drafted with good faith and great verve, but they don't get 
implemented that way. And it's not just a problem of what the 
standard is, it's really a problem of what's happening out in the 
trenches. And I can't think of any way to break this kind of old boy 
network, other than having the administrators know that they've 
got to submit a reason for the declination and that that reason is 
going to be reviewed by this committee and its staff in Washington. 
"J*? 11 . 1 * 1 ^ome l ike the Freedom of Information Act. Government 
officials become very chary about declining requests when they've 
got supply reasons for it and when it's going to be reviewed by an 
impartial body that really has established a track record here for 
protecting Indian interests. 

Those are just my ideas on it, but I would commend the commit- 
tee for its work on this and strongly urge you, sir, to keep going. 

Thank you. I'll answer any questions you may have. 

Senator Evans. Surely. Thank you very much. 

Let me turn to Mr. Eric Eberhard. 

STATEMENT OF ERIC EBERHARD, ATTORNEY, GOVER. STETSON 
& WILLIAMS, WASHINGTON, DC 

Mr. Eberhard. Thank you, Mr. Vice Chairman. I will try to be 
very brief here. I realize the hour is growing late. 
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I would like to start by just commenting on your comment on the 
consultation process, which I thoroughly agree with, and I think in 
many respects this bill reflects that very kind of process. 

T^is committee began hearings on amendments to Public Law 
93-638 very early this year, with a blank sheet of paper. The com- 
mittee and the tribes have jointly filled in that blank sheet of 
paper and I think the bill, as Chairman Allen pointed out, reflects 
much of the best of the hopes, thoughts and aspirations of the 
tribes and the committee for what Public Law 93-638 can become. 

I'm a little concerned about the notion that we may be in a posi- 
tion now where markup on this may be postponed, or that floor 
action on it may be postponed based on a request for some addi- 
tional time to present what are, at least as of today, some rather 
undefined proposals for further revamping Public Law 93-638 over 
the next 6 weeks, or 2 weeks, whichever the case may be. Certainly 
every idea should be considered, but I wonder what the consulta- 
tion will be with the tribes with respect to further massive revi- 
sions of Public Law 93-638 in that short of a timeframe. 

I think we have a consensus at this point in Indian country, and 
indeed with the committee and the administration on several key 
points that have been problems in Public Law 93-638. 1 hear either 
explicitly or implicitly in the comments of Mr. Rhoades and Mr. 
Swimmer, that there is a agreement that we should get procure- 
ment out of Public Law 93-638. Clearly the tribes and the commit- 
tee agree that that is a worthwhile objecti.e. 

I also hear agreement, either explicitly or implicitly that we 
should get away from day-to-day monitoring of these contracts. 
That we should move toward a situation where once a year tribes 
certify compliance. That we should move toward a situation where 
we can have umbrella contracts to cover many programs. That we 
should move toward a situation where f ribes who have successfully 
performed for a period of years without a.agor audit exceptions can 
enter into very long term contracts. Those are all provisions of this 
bill. 

I also hear some agreement, and I appreciate Mr. Rhoades' con- 
cerns in this regard, but I hear some agreement that there indeed 
needs to be great flexibility in the way the United States approach- 
es these contracts. 

And finally, I hear explicit agreement that these are ultimately 
Federal responsibilities with the tribes performing the functions 
for the Federal Government. And it seems to me that is bedrock 
when we get to questions like should the Tort Claims Act be ap- 
plied? Clearly, yes. These are Federal responsibilities. The tribes 
are carrying out Federal duties. Would we have a situation where 
the Tort Claims Act applies if the BIA or the IHS is directly ad- 
ministering, but not when the Tribe is carrying out the function? 
Do we really want a dual standard? Does that promote tribal self- 
determination, or does it undermine it? 

I believe the answers to those questions are very, very clear. 
Tribes would be carrying out and have carried mt under this Act 
in the past, Federal responsibilities. The Federal Government re* 
tains, and I emphasize there is explicit agreement on this, this Fed- 
eral Government retains ultimate responsibility. The Tort Claims 
Act should clearly be applied in those circumstances. I would sug- 
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gest that the same bedrock principles shed some further light on 
Mr. Chamber s final point with respect io contracting trust func- 
tions. Those functions ultimately are the responsibility of the Fed- 
eral Government. The tribes are serving as contractors. The re- 
sponsibility does not shift. These duties are not being abrogated 
I he responsibilities remain in the Federal Government. The tribes 
are simply administering those programs for the Federal Govern- 
ment, the duties remain. 

There are a few reported case decisions that squarely so hold 
from the Federal courts. I think that there is now agreement with 
the administration, the committee and the tribes that indeed those 
are basic principles in the Public Law 93-638 area. I would suggest 
that if we return to those basic principles that many of these issues 
are not issues at all. That they are easily resolved, a;id that your 
bill does res( v e them fairly and consistently with the underlying 
purposes of Public Law 93-638. 

Those are my comments. I'll be happy to answer any questions 
you have. 

Senator Evans. Thank you very much. Thank all of you for vcr- 
important testimony on this bill. 

Let me return first to Ron Allen. In talking about indirect costs 
and I appreciate what you and your colleagues have done in really 
a remarkable document. I'm glad we do have it for the record, that 
is 1 think at least the best thing I have seen in the field, trying to 
analyze just what is happening and what has happened in this 
arena. 

With your experience is there, in your view, any kind of a formu- 
la base or a formula basis for indirect cost recovery, or is it so indi- 
vidual and so unique to each circumstance that it simply has to be 
negotiated individually? 

Mr. Allen. I don't believe that you could come up with a formu- 
la, a simplified formula that would be applicable for all tribes I 
think that it is unique to each tribe. It is clear that each has very 
similar line items that are to be incorporated into that rate, and 
that are supposed to be recovered. But they vary from tribe to 
tribe. 

As an example, one tribe may rent its office facilities. One tribe 
may have paid for it and they run a depreciation schedule against 
it. ihe renter won t have maintenance. The owner, whether they 
receipt it through an EDA grant or whether they pay for it out of 
their own tribal funds, or however they accomplish the acquisition 
ol their facilities, they have maintenance. There are different ex- 
penses Some will have legal expenses, and some won't. Now some 
*j have legal expenses, for example, simply because they can't 
afford it. They can t incorporate it into it. That's some of the prob- 
lems where you ve got tribes that aren't recovering their full costs 
1 m not sure there's a great answer to it. Because as our studies 
revealed, these are all the items that the tribe should be receiving 

Most tribes aren't receiving them. The larger ones are, but many 
of them are paying for a lot of the expenses themselves, and most 
tribes aren t receiving everything they should be receiving. So then 
you get to each tribe whatever their conditions are, the numbers 
change. So if you try to create a flat rate, or a simplified system, 
it s going to hurt different people different ways, or it's going to 
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effect different tribes different ways. Some may benefit. Some may 
inadvertently get a windfall out of it. I would think many won't. 
ItS n?t a simple issue. 

Senator Evans. Would it, short of a formula basis, and I tend to 
agree that the complexities are just too great to come up with any 
kind of a formula, or if you came up with a formula that was ade- 
quate, it would be so complex nobody could understand it, but short 
of that, should there be a sort of book of standards if you will, or 
some recognition that would be applicable in all cases as to really 
what does constitute, what are legithnate elements that go into a 
cost recovery? To what degree do you go into those elements? 

You heard Mr. Swimmer, use as an example, with very separate, 
or very differing cost rates, that one bought a computer and 
charged it, and one hired a CPA, one had an internal bookkeeper. 
For certain levels of contracts should we have sort of individual 
standards that are set up though that you can then develop indi- 
rect cost rates? 

Mr. Allen. A great deal of the standards are already in place in 
terms of what are legitimate items that can be recovered. There 
are additional items that we have identified in o T, r report that 
aren't in that. That we've pointed out that need to be identified 
and need to be incorporated into the cost recovery for support costs 
for tribes, for contracts. 

We think it would be helpful if they can be incorporated into 
those guidelines, or it can be an addendum of sorts. I'm not sure, at 
this point, what is the best way to handle that so that all tribes 
understand all the items that they can and should recover, and 
also the items that aren't necessarily in the A-87 criteria in terms 
of identifying, what we can recover. 

We explained in our report, you know, the costs that are in the 
Government's recovery that you don't see, and insurance is a good 
example, et cetera. But we think that yes, that we should try to 
create some sort of a document that would be helpful in assisting 
tribes to understand that what they're supposed to be recovering, 
you know, so that there's a consistency there. 

Senator Evans. Sort of a checklist of items? 

Mr. Allen. Yes. 

^ And then it can vary from tribe to tribe, because it would ad- 
dress it a little differently. But then they would know explicitly 
that they should be recovering in these areas. That's part of that 
technical assistance issue that I was mentioning, as well. 

Senator Evans. In your view, would a move toward multi-year 
contracts and long ^erm contracts diminish the kind of work that 
now goes on in negotiating thoje indirect cost recoveries? 

Mr. Allen. What 

Senator Evans. Now you have to redo it every year, presumably. 
If you have multi-year contracts, would that limit the necessity of 
continued negotiation over indirect cost? 

Mr. Allen. No; that won't. It will help with the streamlining of 
administering the programs, but it won t make any difference as 
far as negotiating the rate, because the rate does change every 
year. I mean it may stay the same. A tribe maybe very fortunate 
and be able to manage its funds and retain— if it's 35 percent, they 
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can hang onto that 35 percent ai.u they can have real close scrutin- 
ous management of those funds. 

But tribes will vary with their contracts and grants each year. 
They may get a grant from a foundation that will allow indirect 
costs. They may get a grant from HUD or whatever that will allow 
a certain portion of it. So they end up with these constant adjust- 
ments each year. 

Senator Evans. But with a single contract, if yuu have a particu- 
lar contract where let's say a mature contract can be for an ex- 
tended period of time, isn't it possible to negotiate a multi-year in- 
direct cost element to the contract as well? 

Mr. Allen. Oh, I think it would be possible, yes. If the Inspector 
General would allow it. I don't know if they have ever done that It 
wouH have to be coordinated with I would think OMB and the In- 
spector General's Office. 

Ves; that would be helptul. We are he? ^ng in that direction 
now. Ihe grandfathering process is forcing us, in essence, to try to 
keep a etable indirect rate, so that there is consistency there, and 
so we re headed in that direction anyhow. And if the Inspector 
General would allow us to negotiate that kind of rate with each of 
those specific contracts, then that's workable. I mean, basically 
what you end up with there is a multiple rate, and that's doable, 
lhat s not as complicated as it sounds. 

Senator Evans. Well, what I was trying to get at is that I know 
Mr. bwimmer has pointed out that his attempt to move toward a 
single rate is to simplify the process, which is very tedious and 
cumbersome right now, but even if you negotiated them separately, 
as you suggest is necess; ey, if we can move toward multiple year 
contracts and multiple year, potentially multiple year agreements 
on indirect cost recovery, that simplifies some of the process, and 
would at least* 1 1 ™ 

Mr. Allen. That would simplify it, yes. 

Senator Evans. I see they ve got another vote on for us, but I 
think we can finish. 

Mr. Chambers, first on the Pandora's box argument, I thoroughly 
agree with you, and that's one over the years that I've grown to 
find distasteful. People who don't understand that when they come 
in and tell me they re against a piece of legislation or for a piece of 
legislate because of the precedent it set or what might happen, I 
get turned off immediately. Because I think we have to deal with 
legislation as it is. And r :r the purposes we design it. And some 
can say, well thai opens the door for somebody else. Well, let them 
come forward and if they want legislation, we have to deal with 
that individually and separately. So I hope that what we do here— 
at leas' Hon t intend to push anything aside because of a fear that 
it son v might open the door to somebody else. 

T 1 understand essentially what you're saying is that in the ne- 
gotiation of contracts and in the determination of them that it 
really ought to essentially be the burden of proof be on the Govern- 
ment to say that you're not capable rather than the other way 
around, the tribe proving tndt they are capable? 

Mr. Chambers. Yes, Mr. Chairman. That's— and I think the com- 
mittee probably needs to— I had thought that was in the 1975 act, 
and I had thought it was i the 1975 regulations, but I think we 
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didn't properly anticipate then the friction within the bureaucracy 
when it comes to the individual cases that come before them. 

So I would suggest that the committee might well want to write 
it in in language that simply isn't susceptible to any other inter- 
pretation. Mr. Chairman, that was my suggestion. Because we just 
meet these things out in the field, where there doesn't seem any 
rhyme or reason for it. And if the officer in the area office in some 
distant part of the country knows that a declination will be re- 
viewed by this compvttee, then it's going to end up being reviewed 
in Washington. They're goj~g to be much more reluctant to turn it 
down. They're going to have to give reasons for it that make sense. 
They don't do that always now. They just don't. 

Senator Evanc. It sort of boggles the mind of the committee, 
however, having to face up to that responsibility. 

Mr. Chambers. I know that, Mr. Chairman. 

Senator Evans. Somehow we'll see what — we ought to work on 
that and see what we can do, or what we can say that makes very 
clear what the intent is and where the burden of proof ought to be 
on these declinations. 

Mr. Chambers. I think if you threaten them, Mr. Chairman, you 
will find that they won't be declining contracts that are going to 
come before you. [Laughter.] 

Senator Evans. That may well be. 

On the liability policy problems, has anyone considered, or do 
you think it's conceivable to consider a ir^ter liability policy that 
would cover either all or a major share of Uibal contractors, rather 
than having to deal independently or separately with them? 

I understand that HUD and other agencies sometimes do that in 
their housing authorities and other agencies are attempting to do 
the same thing. 

Mr. Chambers. Well, Mr. Chairman, HUD has recently set up a 
self-insurance pool for all the Indian housing authorities. Or really 
the National American Indian Housir Council has done that, and 
HUD has approved it. 

That doesn't remove the problem of paying the premiums 
though. 

Senator Evans. Yes. 

Mr. Chambers. I mean then what happens is each housing au- 
thority pays *he premiums that they would have otherwise have 
paid to &n insurance company and pays it into the pool. So it 
wouldn't alleviate the problem of, if $4 million per year is the cor- 
rect figure, it wouF 't rf 1 ' je the problem of the $4 million per 
year being paid. V . * a it would get paid into a self insur- 
ance pool, rather t,*. .a to a private insurance company, and that 
might be more effective or it might not be. I'm not an expert on 
that. 

I do believe that the housing authority pool has worked well. It's 
been in effect for about 1 year. But I don't think it alleviates this 
problem. This problem, as Mr. Eberhard was saying, that the bed- 
rock truth is that the performance of this health care function is a 
Federal responsibility. And for that reason that the people who are 
performing it, if they're Indian tribes or tribal organizations, ought 
to have the same protection that the Federal Government has 
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when it performs it, and ought not to be required to pay $4 million 
per year. 

Senator Evans. Or go into any kind of an insurance responsibil- 
ity, we just put them on the same basis as direct employees of the 
Federal Government? 

Mr. Chambers. In terms of the Tort Act coverage, Mr. Chairman, 
that s certainly our strong proposal. 

Senato*- Evans. Do you care to comment on— on page 9 of the 
bill, we authorize adequate liability insurance, and then we go into 
the question of limits on sovereign immunity. Perhaps you'd like to 
maybe comment for the record as to whether we need to go further 
than we have in the act so far in this question as a way of reducing 
costs? It s on page 9 of the printed bill, and I'm not sure you have 
the same bill. 

Mr. Chambers. Well, Chairman Allen has been good enough to 
supply me with a copy— I think we've got the right provision 
Senator Evans. It f 3 section 201 and C(l). 

Mr. Chambers. I'd noticed this actually reading through the bill 
in preparing last week for this testimony. 

Mr. Chairman, the committee I suppose could make this judg- 
ment. It's policy judgment for you. It's your judgment I have a 
preference on it, but I don't know that it's clear how it should come 
out. 

One possible judgment would be to allow a tribal organization to 
interpose their sovereign immunity from suit on any medical mal- 
practice claim. 

Senator Evans. Yes. 

Mr. Chambers. What the bill currently does is that it provides 
that the United States will be liable under the standards of the 
Tort Claims Act. So that if a tribal contractor does commit medical 
malpractice, the United States will pay the injured plaintiff. 

Another logical possibility would be to say that the tribe can 
Qssert its immunity from suit and nobody pay3 the injured plain- 
t L d r 1 **' 8 a P 01 ^ J^^ent which, I think, is your judgment. 

My preference is that the injured plaintiff ought not to be the 
one that bears the burden. That if someone bears the burden, the 
United States ought to bear the burden. Not just because the 
United States has a deep pocket, but because there is a Federal 
function being performed. There is an important health care func- 
tion being discharged. The United States has decided that a par- 
ticular tribal contractor is qualified to perform that function, oth- 
erwise they wouldn't contract with them. And that the United 
btates ought to compensate someone who is injured. 

Either way is better than the present system, where millions of 
dollars of program costs get diverted to paying insurance premi- 
ums, and l would point out, Senator, at least that the history is 
that they re not massive negligence claims against tribal contrac- 
tors. Thats not been the experience. So that I don't think there's 
reason for great concern about opening up the Treasury of the 
United States in this respect. 

Senator Evans. Mr. Eberhard, first let me guarantee you that as 
far as further consultation with the tribes, that we've come this far 
building an act, and we don't intend to stop. There will be, as far 
as this Senator is concerned, I'm sure the chairman is concerned, 
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we will continue that. We hope that the initial act as introduced 
was a good start, but recognize like in the case of most acts, it can 
always be improved, but we'll want to improve it collectively 
rather than separately. 

One question. The IHS apparently has proposed the use of grants 
or cooperative agreements as an alternative for contracts. Do you 
have any comments on potential tribal concerns over grant and co- 
operative agreements as instruments for carrying out these func- 
tions? 

Mr. Eberhard. Well, that takes us right back into the whole 
question of how do you define these Public Law 93-638 contracts. 
There is an existing body of Federal law, primarily codified in title 
41, that defines the use and the appropriate use of contracts, 
grants and cooperative agreements. There was an effort here in the 
Congress in 1984, to broaden out Public Law 93-638, at least inso- 
far as it had theretofore not included cooperative agreements, to 
include cooperative agreements. 

That was, I think, a good effort. The problem is that it still did 
not recognize that fundamentally this law *s talking about a differ- 
ent kind of an arrangement than we art \lking about when the 
United States goes out and procures goods or services in any other 
context, whether that's for its direct use, or for the benefit of the 
citizens of a State, whatever it may be. That fundamentally what 
we're talking about here stems from a Congressional policy that 
happily the Executive by and large has shared over the years, that 
tribal sel r -government should be promoted. One way to do it is to 
elevate, if you will, the role of tribal government in providing Fed- 
eral services to the citizens, or the members of those tribes. 

That's a wholly different proposition than you find in any other 
aspect of Federal policy. I think that will be the difficulty if all we 
do is once again say to IHS or BIA, you can either contract it or 
you can grant it, or you can do it through a coop agreement. The 
people, at least in middle management, in those agencies are going 
to say, well now that takes us back to title 41, and title 41 says we 
have to do these things this way. The next thing you know instead 
of a direct, straightforward transfer of function and dollars to pro- 
vide those functions, what we're going to have are contracts that 
extend for hundreds and hundreds of pages incorporating unneces- 
sary Federal law, and actually running counter to the purpose 
which you're trying to accomplish <-ere, which is promoting tribal 
self-government. 

Senator Evans. Well put. That's probably a pretty good place to 
stop. [Laughter.] 

We have 3 minutes to vote, but that is well put. And it's an at- 
tempt, which I guess now has gone on for at least 12 years since 
President Nixon s statement, and we're still struggling to find the 
right way to fully and most straightforwardly implement that con- 
cept. That's what this bill is all about in attempt to move in that 
direction. We'll depend on your help and the help of everyone else 
who has testified to try to get us there in the best fashion we can. 

We sti\ do intend to have the markup on the 21st. We hope that 
we will have as much information, and as much help both H>m the 
government and others, between now and then to make the bill as 
good as we can make it as it leaves the committee, but understand 
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that if there is further work needed after that time, we obviously 
will have time for it before we get to the floor. 

Thank you very much, all of you, for coming. 

Mr. Allen. Thank you, sir. 

Mr. Chambers. Thank you. 

Mr. Eberhard. Thank you. 

Senator Evans. The hearing is adjourned. 

[Whereupon, at 12:45 p.m., the committee was adjourned.] 
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STATEMENT OF ROSS O. SWD*E* , ASSISTANT SECRETARY - IND'AN AFFAIRS 
DEPARTMENT OF THE INTERIOR, BEFORE THE HEARING OF THE SELECT CCWHTTCE ON 
INDIAN AFFAIRS, UNITED STATES SENATE, ON S. 1703, THE "iNDI/W 
SELF-DCTERMINATION AND EDUCATION ASSISTANCE ACT AMENETCNTS OF 1987". 

October 2,, 1987 

Mr. Chairman and members of the Ccrmittee, I am pleased to present the views 
of the Department of the Interior on S. 1703, the "Indian Self -Determination 
and Educa* ?n Assistance Act Anendnents of 1987". 

We could ~>ly support S. 1703 if it were amended to address our concerns as 
detailed in this testimony. We plan to submit an alternative proposal for 
amending the act in the near future. 

Before dealing with seme of the specifics involved in tnbal-BIA contracting 
I believe it is appropriate to step back for a moment to consider what we 
wish to accomplish. The enactment of the Indian Self -De termination Act in 
January of 1975 was the end result of President Nixon's July 1970 Message to 
Ihe Congress on Indian Policy which called for tribes to be given the 
opportunity to assume responsibilities and control over programs operated for 
their bene: it by the Bureau of Indian Affairs fBIA) and the Indian Health 
Service (IHS). 

We now find ourselves in what sometimes setfls to be a quagmire of conflicting 
laws, rulec. regulations and policies trying to carry out what was a fairly 
.straight forward and clear objective in President Nixon's Messaye,, that is to 
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transfer responsibility and funds at the tribes request to operate federally 
funded programs intended for their benefit. 

Most of the problems are associated with the mechanism used in providing the 
tribes with the Federal funds. Apparently, in response to concerns that the 
turn over of programs and services to tribes could be followed by a cut off 
of the Federal funding, contracts were chosen as the mechanism for those 
turnovers. The reasoning apparently was that contracts are used in 
connection with a Federal agency's carrying out u Federal responsibility 
while grant agreements are associated with Federal aid in carrying out 
someone else's responsibilities and cooperative agreements are used in 
jointly carrying out a responsibility. Tterefore,, it apparently seemed to 
follow that the use of contracts provides a basis, or an additional basis, 
for continued Federal funding because it is clearer that Federal 
responsibilities are being carried out. 

1 do not believe that the use of the term "contract" provides any assurance 
against budget cuts or any guarantee of continued funding. It is notable 
that in the budgeting and appropriations process for BIA, no distinctions are 
made between contracted and non-contracted funds, nor is special 
consideration given to the degree to which a given program is contracted. 
However, the use of the contract mechanism has unintentionally caus* j *ne 
development of prjblems. Among the problerrs at least partially due to the 
contracting mechanism are the unproductive and time consuming annual renewal 
or reconti acting process and the delays in the determination of contract 
amounts while final appropriation amounts are being determined and a' located 
in accordance with Appropriations and Conference Com it toe Reports. 
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Another problem is the BIA's need to monitor the contractor -while the 
contract is being carried out because of the LIA's continuing responsibility 
to ensure compliance with detailed contract terms. To be able to do this the 
BIA -ray retain part of the budgeted funds for program operations that might 
otherwise be included in the contract amount. 

Still another problem is indirect cost determinations, budgeting and funding 
for indirect costs, and the spiral of debt that can afflict tribes due to 
theoretical over recoveries of costs. This problem is further complicated by 
tribal governments' dependence on the use of indirect cost funding to support 
more of a tribal government's expenses than the expenses the tribe incurs 
solely because of tne contract. 

<*e way of trying to deal with these problems is to continue to try to modify 
the Federal contracting mechanism to streamline it and make it more in line 
with the purpose intended. This is what S. 1703 is intended to do, and tne 
attachment to my prepared statement provides our detailed comments on that 
bill. However, it is increasingly obvious that contracting is too unwieldy 
to ©remote true self-determination. For this reason I believe that a more 
basic change may be needed and that the tune is appropriate to actively 
consider it. We are currently developing an extensive legislative proposal 
to fix what we view as the problems with P.L. 93-638. We plan to submit our 
proposal to the Congress ithin the next six weeks. We respectfully request 
that the Committee withhold action on S. 1703 until it has the chance to 
review our proposal. 
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I realize that a basic restructuring of P.L. 93-638 would be a tremendous 
undertaking, w^th actual implementation requiring several years, but I am 
convinced that our experience makes it clear that we have created too many 
barriers to true self-determination by relying on the mechanism of 
contracting. There must be incentives for tribal governments to run their 
own programs and for the BIA to transfer the programs through a sensible and 
manageable system. I do not believe that a few amendments to the existing 
law will solve the problems; it is time to consider a new process. We would 
be pleased to work with the Committee in consultation with Indian tribes, to 
develop legislative provisions along the lines I have outlined we will be 
proposing. 

This concludes my prepared statement and I will be pleased to respond to the 
Committee's questions. 
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DEPAJOBJT OF THE INTERIOR DETAILED OCMTOS CN S. 1703, THE "INDIAN 
SELF -DETERMINATION AND HXCOTCN ASSISTANCE ACT A^HC^EN^S OF 1987". 

1. We have no comnents on section 101 of 3. 1703 which provides the short 
title and a table of contents for the bill. 

m'o ^SFluVP "P* 1 * 1 * 3 the declaration of policy now in section 3(b) (25 
U.S.C. 450a (b)) of the Indian Self-Determination and Education Assistance Act 
thereinafter roferred to as "the Act-) to clarify that the Federal 
responsibility is to "individual Indian tribes and to the Indian people as a 
whole rather that to "the Indian people". It also adds "In accordance with 
tnispolicy the United States is committed to supporting and assisting Indian 
tribes in the development of strong and stable tribal governments, capable of 
adnimstering qual - programs and developing the economies 6f their 
respective communi .=s." We have no objections. 

3. Section 103 amends section 4 (25 U.S.C. 450b) of the Act to add eiqht 
definitions and change a definition. 

•Hie term "construction programs" is added and defined to mean "programs for 
the planning, design, construction, repair, improvement and expansion of 
buildings or facilities but not limited to, housing, sanitation, roads 
schools administration and health facilities, irrigation and agricultural 
works and water conservation, flood control, or port facilities". 

(a) The word "including" is apparently missing after "facilities" the f»rst 
time it appears (paoe 3, line 13). 

(b) The definition apparently extends to activities usually considered as 
operation and maintenance of facilities as distinguished from true 
construction and renovation. We believe that the ongoing operation and 
maintenance of facilities is and should be contractible under the Act. 

(c) The Ocrfinition is included because o^ a la^r amendment (page 7, lino 2) 
to section 102 of the Act to expressly include "construction programs" as 
contractible under the Act. Although we support the concept of allowing 
tribes to contract for the planning, design, and construction of projects 
we believe such contracting should be done as a business activity so the 
tribe could make a profit and manage the contract appropriately. Contracting 
for construction under P.L. 93-638 is really not appropriate since it is 
designed to enable tribes to operate on -going programs whereas construction 
projects for a given tribe are infrequent and limited in duration. Moreover 
contracting construction under P.L. 93-638 with all the attendant 
complexities of indirect cost-negotiation and payment would inev tably 
result in cost inflation. This inflation would reduce the amount of 
consul -ctjon that could be done to benefit Indian people. 
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4. Sections 103 also amends section 4 of the Act to provide definitions for 
the terns "contract costs", "contract funding base", "direct j ogram costs", 
"indirect costs", and "indirect cost rate". These terms are dealt with in 
connection with the sections where the terms are use. 

5. Section 103 also amends section 4 of the Act to define the term "mature 
contract" (page 4, line 19) to mean "a self-determination contract that has 
been continuously operated by an Indian tribe or tribal organization for 
three or more years, and for which there has been no significant and material 
audit exceptions in the annual financial audit of such Indian tribe or tribal 
organization". 

This definition includes the first two of several uses in the bill of the 
phrase "Indian tribe or tribal organization". Section 4(c) (25 U.S.C. 
450b(c)) defines the term "tribal organization" to include "the recognized 
governing body of any Indian tribe". Therefore, the phrase "Indian tribe or 
tribal organization" is redundant and the term "Indian tribe" need not be 
added when the term "tribal organization" is used. See also page 5, line 12; 
page 6, line 24; page 7, line 1; page 8, lines 1, 14 and 18; page 9, lines 1, 
2, 4, and 9; page 11, lines 6 and 11; page 12, line 20; page 13, lines 8, 13, 
15, and 21; paocr 14, lines 3, 11, and 13;, page 15, line 2; page 16, lines 16 
and 23; page 17, lines 2, 7, 15, and 24;, page 18, lines 4 and 24; and paqe 
20, line 17. 

6. Section 103 changes the definition of "Secretary" in section 4 of the Act 
to read "unless otherwise designated, means either the Secretary of Health 
and Human Services or the Secretary of the Interior or both". For clarity we 
recorrmend that the definition read as follows: "'Secretary* unless otherwise 
designated, means the Secretary of Health and Human Services or the Secretary 
of the Interior, as appropriate m the context". This will avoid the 
possibility of questions as to whether the consolidated section 102 of the 
Act m section 201 of the bill can be interpreted as requiring one Secretary 
to contract with a tribal organization for the operation of an activity 
assigned by law to the other Secretary. 

On page 5, line 4 the word "it" should be inserted before "as". 

7. Section 103 also amends section 4 of the Act by adding a definition of 
the term "self-determination contract" to me./i "an intergovernmental contract 
entered into pursuant to this Act between an Indian tribe or tribal 
organization and an agency of the United States for the purpose of assuring 
Indian participation m the planning, conduct and administration of programs 
or services which are otherwise provided to Indian tribes and their members 
pursuant to Federal law: Provided , That no intergovernmental contract shall 
be construed to be a procurement contract". 

( a ) The def mi t ion uses the new and undef ined term " i n tergovernmenta 1 
contract" and the term is not used elsewhere m the bill. Under the Act as 
it now stands and as it would be amended by S. 1703, contract are to be 
entered into witli "tribal organizations" which is defined to include other 
than governmental organizations including apparently even jrban Indian 
organizations (see page 10, line 15 of the bill). Therefore the term 
"intergovernmental contract" is not appropriate unless the bill is amended as 
we reconrnend to limit contracting under the Act to tribal governments but 
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extension. However, the provision includes authority for construction 
contracting and, as indicated in item 3(c) above, we strongly recommend that 
such contracting be authorized instead under the Buy Indian Act. 

(d)(1) The amended section 102(a)(2) requires the Secretary to accept a 
"proposal" for a contract within 90 days of receipt unless the Secretary 
makes one of three findings. The three findings are the same as the three 
current declination criteria under the Act. We assume the "proposal" is the 
same as the "request" under section 102(a)(1). If so, the same term should 
be used in joth instances. If not, the provisions should be clarified to 
indicate the relationship of a proposal to a request. We do not object to 
the 90 day requirement. 

(2) The amended section 102(a)(2) omits the factors to be considered in 
arriving at a finding, i.e., whether there would be a deficiency in 
performance with respect to equipment, bookkeeping and accounting procedures, 
substantive knowledge of the program to be contracted, community support for 
the contract, adequately trained personnel, or other necessary components of 
contract performance. We have no objection to omitting these factors to be 
considered because we believe that the allowable finding provide adequate 
protections against improvident contracts. However, we do reconmend that an 
additional finding be added to clarify that requested contracts are subject 
to the availability of funds for the program or portion thereof involved and 
that the Secretary is not required to divert funds from BIA operated programs 
or portions thereof serving other Indians to funds the requested contract. 

(f) Section 102(a)(3) on page 8, line 14 appears to be an unnecessary 
restatement of section 102(a)(1). 

(g) We have no objection to the section 102(a)(4) provision allowing the 
consolidation of two or more mature contracts into a single contract. 

(h) (1) Section 102(b) is based on the current section 102(b) of the Act 
except that it imposes a sixty day maximum period for action. It apparently 
allows the Secretary sixty days to notify a tribe of the reason for the 
Secretary declining to enter into a contact requested under section 102(a). 
The sixty days would seem to start running on the date the Secretary declines 
during the new limit of ninety days allowed in section 102(a)(2) described 
above. 

(2) Also within that sixty days the Secretary is to provide assistance to the 
tribe to overcome the reasons for the declination. The ability to provide 
the assistance depends on the nature of the declination reason and the 
availability of appropriations to provide the assistance. We assume that it 
is not intended that our authority to provide the assistance expires at the 
end of the sixty days and we suggest that the provision be amended to require 
the initiation of assistance during the period. 

(3) Finally, within the sixty days the Secretary is also to provide the tribe 
with a hearing and an opportunity for an appeal. 

(i) The amended section 102(c)(1) on page 9, line 8 restates the current 
authority {see 25 U.S.C. 450f(c)) the Secretary has to require contracting 
tribes to carry liability insurance. It however modifies the current 
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the tribe retrocede to the Secretary or in case a -ecession of the 
contrart under section 109 ( 25 U.S.C. 450m) of the Act unless the Secretary 
declines the return of the property. 

13. (a) Section 205 (Contract Funding and Indirect Costs) adds a rew section 
106 to the Act (the ol* section 106 having been redesignated as section 105) 
which incorporates the current section 106(h) (25 U.S.C. 450j(h)) of Act 
ani new revisions. It requires tr. Secretary :o provide funds for ai* 
"contract" costs" incurred in connection with the contract but shall not be 
less than the Secretary would have provided for the Secretary's operation of 
the program. Any savings may be used for additional services under the 
contract. Funds provided for Guci, contraccs canno" be reduced (1) to provide 
funds for new contracts unOer the Act, (2) to provide funds for costs cC the 
Federal agency including those for contract monitoring, ADP, technical 
assistance, or personnel costs such as costs for Federal employees d splaced 
by the contract. 

Under Section 106 (a)(5), funding couJd not be mduced unless there is a 
reduction in Congressional appropriations from the previous fiscal year for 
programs to be contracted. This provision would not be cost effective, as 
many programs are funded under the Indian Priority System (IPS), which is a 
budget line composed of numerous increases and decreases based upon tribal 
decisions. Although the IPS portion of the budget may not show an overall 
decrease, many decreases may be included in instances where tribes have 
assiqned a lower nnority to programs and reduced funding accordingly, tfxfer 
this provision of the proposed legislation, however, the Bureau would be 
required to maintain the same level of funding in such cases. Also, in some 
programs, in which tribal projects have been completed (such as facilities 
improvement and repair pre iects or minerals inventory surveys) aaditional 
funds should not be orovide. to the tribe, regardless of the amount of the 
appropriation. Given these circumstances, we must object to this provision. 

We agree with the orovision of not providing contract money for BIA 
monitoring of the contracts if we read the this to mean that the BIA should 
rot ' ; monitoring contracts. We believe we should be out of the day-to-day 
monitoring business and snould be look:,>g at a year end review to see if the 
services contracted for were provided. Tribes should be required to provide 
certification of their program audits and monthly financial reports showing 
expenditures. We do not believe a day-to-day monitoring of the contract is 
necessary for either the tribe or the BIA. 

(b) Section 205 also requires in the new section 106(b) that the Secretary 
annually submit to the Congress detailed reports on the dnect and indirect 
cost amounts provided and budqeted for contracts under the Act. The 
information required is not now compiled but could be in the future if we are 
allowed to proceed with our ADP and management information systems 
development. We would be pleased to work with the Cotmittee's staff to 
develop a reporting requirement that we can comply with on a reasonable 
prompt basis without an undue diversion of resources from programs serving 
tribes and their members. 

(c) Section 205 provides a new section 106(c) that holds tribes harmless for 
providing the dilference in indirect cost rates actually provided and the 
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(b) Section 206 also adds a new section 110(b) prohibits the United States 
from unilaterally modifying contracts but also provides a means for doing so. 
We would be glad to work with the Cbnnu*. ae's staff to clarify the intent of 
this provision. 

(c) Section 206 also adds a new sec. ion 110<c) that provides for the Equal 
Access to Justice Act (the Act of October 1, 1980, 94 Stat. 2325) to apply to 
adninistrative appeals by Indian trjbes and tribal organizations regarding 
P.L. 93-638 contracts. This would provide for the possible award of attorney 
fees in cases where the tribe prevails in the appeal. We object to this 
provision- 

(d) Section 206 also adds a new section 110(d) that provides for the Contract 
Disputes Act to apply to P.L. 93-638 contracts. A recent court dec is ^ 
ruled that thes. contracts were not under the Contract U-;utes Act. \s 
stated above, if we do not view these contracts as procurement contra ^s, 
then they should not be subject to the Contract Disputes Act. 

15. Section 207 (Savings Provisions) is the same as the current section 110 
(25 U.S.C 450n) of the Act. We ve no objection to it. 

16. Section 208 (Severability) > self explanatory. We have no objection to 
it. 
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Mr. Chairman and Members of the Committee 

I am Dr. Everett R. Rhoades, and I am the Director of the Indian Health 
Service (1HS). 1 appreciate this opportunity to testify on S 1703, a bill to 
amend th« Indian Self-Determination and Education Assistance Act of 1975 
(P.L. 93-638). 1 am accompanied this morning by Mr Douglas Sakiestewa. 
Director, Division of Grants and Procurement, Dr. Robert C. Birch, Acting 
Director, Division of Indian Resources Liaison; and Mr Ric'ard 3. McC.oskey, 
Director, Division of Legislation and Regulations. 

IHS is the Federal agency charged with administering the principal health 
program for American Indians and Alaska Natives. At present, the IHS provides 
comprehensive health services to approximately 1,000,000 Indians and Alaska 
Native people. The goal of the IHS is to raise the health status of American 
Indian and Alaska Native people to the highest possible level. Its mission is 
threefold: (1> to provide or assure the availability of high quality 
comprehensive, accessible healtn services, (2) to provide increasing 
opportunities for Indians to manage and operate their own health programs; 
and, (3) to serve as a health advocate for Indian people 

Since the transfer of Indian healtn programs from the Department of the 
Interior to the Public Health Ser^ce m 1955, this comprehens*ve health 
delivery system has evolved into t-ee ^odes of delivery fi.st, the direct 
health services delivery system, ./'nch is administered directly by IHS staff, 
piovides services thougn the operation of 45 hospitals, 71 health centers, 
and several hundred smaller he*l*n stat'cns and satellite climes The seccnd 
rade is f f ribai health delwer/ :yste*n .<nich is administered by tribes ar,rj 
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tribal organizations through contracts w>th the IHS. and which represents 
Indian self-determination. 

These tr.bal organizations operate 6 hospitals and approximately 250 health 
dinics. As you Now. the administration , S implementing a comprehensive 
strategy for the next decade to expand opportunit.es for tnbal operation of 
IHS hospitals and clinics. The third rode is the purchase of n,ed.cal care by 
either IHS or tnbes from providers serving the general population. 

The pr.mary method provided by Congress for the Indian people to exercise 
maximum participation ,n the management of these health systems is the Indian 
Self-Oetermmat-on Act. P L 93-638. It provides tribes with an option to 
freely choose to either take over management of most Federal programs serving 
them or to retain Federal management of their programs The tribes that 
choose not to take over management of their health programs from the IHS are 
not penalized for their decision In our view, a tribal decision not to 
contract is equally an expression of Indian sel f-determ,nation In either 
case, a continuing Federal responsibility is required Tnese considerate 
are also consistent with our renewed comtmt to advance self-determmaticr 
in the operation of IHS hospitals ?id clinics 

In programs, contracted to tribes under ? i 93-633. the IHS cont-nues 
mre.se of Feoeral re-.pons.o.l.t. t v nealtn care by assuring 
objectwes, such as a 5 n -J :j e ?.- e statutory cpfc of , t 

retrocede or :ne „„„.,„ •-, -, ? >s - 2 r „„.^ 9 , C9 , 3 ,, (K?<e 
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are serious deficiencies, requires the IHS to maintain a continuing 
relationship with the tribal contractors and to maintain the capacity to 
reassume a program when either retrocession or rescission is utilized. 

In addition, the IHS must maintain an appn. ate structure and the re -urces 
to assure the delivery of the highest possible level of health care to tribes 
who choose not to contract tor operation of IHS programs as well as to those 
who do. 

I believe that the development of self-determination under PA. 93-638 has 
been successful. This is not to say that it is either easy or without 
controversy or disagreements. That It is working is demonstrated by the fact 
that as of September 1987. IHS was administering 420 active P. I. 93-638 
contracts. For FY 1987. the P. I. 93-638 contract support provided by IHS is 
approximately $180 million for the Service Appropriation For FY 1987. 
P.L. 93-638 construction contracts, Including FY 1986 carryover, represents 
approximately $13 million of our construction appropriation as we work with 
tribal organizations on our new initiative, we expect to see these numbers 
grow rapidly In the coming years 

TRIBAL H£ALT" PROGRAM MANAGEMENT COSTS 

In the 12 years since the passage of P I 93-638. the IHS has, made significant 
progress towards the IMS mission of prcnamg increasing opportunities fo« 
tribes who cr e *o manage ana oPe-ate then own health prog- a*s 'ihen a 
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tribe contracts a program under P.L. 93-638, tribal costs (both progra* and 
administrative) are funded from the total amount identified as available to 
IHS to support the contracted program. 

Tribes, however, will have administrative costs over and above what It costs 
the IHS to administer the program at the service unit level. These can be 
referred to as tribai health program management costs. For example, the 
government is a self insurer. but if a tribe contracts an IHS function under 
P-L. 93-638, the tribe must purchase liability insurance (e.g.. malpractice 
Insurance). Tribes will also have other costs, e.g. legal services, 
additl 1 data processing, financial management, personnel management, etc.. 
all of wh.ch are allocable to the P.L. 93-638 contract program. In addition, 
we recognize that there are certain corporate costs which tribal contractors 
Incur because of their operation of health programs, e.g.. meetings of the 
health board, director's Lability insurance, education and training of board 
members, and planning. These also must be acconKodated. Collectively, these 
costs are often referred to as "indirect" costs. He believe that these 
justified costs should not be handled as "indirect" but as direct costs of 
self-determination, and we have devised resources allocation systems, 
described below. *o do this. 

In recognition of these additional ad<n->- strati « ind executive d.recti;- 
costs. the House allowance for t->- f< ! 9 83 budge- sroooses an ,p C rease of 
S6.C0O.0CO fo, "tripa: conrMct: .,„..,« costs s^r f,li- and t« Se-a- 
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version calls for $3,000,000 for this purpose Both versions propose to 
establish a $2.5 million Indian Self-Determination fund— as requested In the 
President's FY i 933 budget--for the transitional costs of initial or expanded 
tribal contracts 

ALLOCATION OF RESOURCES 

As a result of 12 ye*rs/ experience, the IHS and tribes have identif'ed 
certain difficulties associated with the implementation of P.L. 93-638 and 
have, by working together, made significant progress in overcoming many of 
these difficulties The IHS has aggressively pursued various administrative 
changes, antf more are underway, to simplify and streamline the P.L. 93-638 
contracting process and to ensure that resource allocation is both rational 
and equitable 

I would like to take this, opportunity to tell you about some of these 
activities . 

1 The IHS has careful *y co^siderea the information obtained in nearly 18 
Tooths, of intensive trioai ccns^l taticn including two pilot projects in 
*hic> t^e y i»».ss opi Baij o f *-:ctaw Indu-s an* :^e Norton Sound health 
Cw*?C r *t'Cn ^e'sed *"> :~e i't'3 ae/elopmert of i~prcements in resource 
allocation, t.io navo-a' >S>* ^ai -orfrsnoDS iJuly 1986 in Reno and 
vCtocer 1 9S6 n .i-n ' / 3*13 c^' t 1 c icarst ' <n each, about '00 
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IHS/tribal meetings in the various IHS Areas, and a 120-day public comment 
period. As a result, the IHS issued its "Statement of Policy - Resource 
Allocation Methodology" on March 2. 1987. The IHS held a third national 
IHS/tribal workshop later that same month in Tulsa, referred to as Tulsa 
II. with about 400 p.rt cipants. of which nearly 300 were Ind, an people. 
A major topic at the workshop was discussion of. and further orientation 
to. the Resource Allocation Methodology 

2. The purpose of the Statement of Policy is to establish a Resource 
Allocation Kethcdology (RAM) which the IHS will use to allocate its 
resources on a reasonaMe. rational, and equitable basis. The RAM will 
enable the IHS to evaluate IHS and tnbally operated health programs on a 
relative scale according to need and performance to achieve a more 
rational and equitable distribution of IHS resources 

3. The IHS will use the RAM to 

A. P 'ocate IHS resources re-onably. rationally, and equitably among IKS 
service programs Our , 3 to eliminate unreasonaole disparities 
in service programs a ,a- ^ e to IrcJian people, and to orcmote 
efficient ard . * <e::.r C e> approbated for tnei- *eaith 

care 
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C. Promote the IHS goal of raising the health states, of Indian peoce to 
the highest possible level through improved management of resources 

The RAM consists of two related methodologies 

A. The Area Resource Allocation Methodology (ARAM) for use by 

Headquarters to allocate IHS resources to the 12 Area Offices. The 
Oirector, IHS will annually identify funds for distribution or 
redistribution by ARAM. 

3 The Service Unit Resource Allocation Methodology (SURAM) for use by 
Area Offices to allocate ttwir resources, to IHS and tribal ly operated 
health programs, within their respective Areas Each Area Director 
will annually identify funds for distribution or red* Str lOution by 
SURAM. 

fhe IHS began its use of the RAM m allocating t*e ri 1937 Annual and 
Supplemental Appropriations. In estimating the funding level of P I 92- 
633 contracts for FY 1938. tfe IHS will continue to work to refine the 
as we learn from our e<per^e~ce with it: aopMcat:on In fact, five 
workgroups of IHS and tribal ^f'oa-s are cur^e^tly '"-o'/ed. is »^ r -* 
efforts as a followup :c the *,«',<j \1 ..crr'^op 



91 



AD MINISTRATION OF P.L. 93-638 

The IHS is continuing its efforts to improve the P L. 93-638 contracting 
process and to respond to what tribal officials have viewed as administrative 
restrictions and complex reporting requirements. As a major initial component 
of our self-determination initiative, we are working with other Departmental 
staff to identify all ingredients to self-determination and develop remedies. 
The Director of IHS and the Director of the Division of Grants and Procurement 
Management, Health Resources and Services Administration (HRSA) jointly issued 
on April I. 1986, a memorandum to the IHS Area Directors describing proposed 
changes to "streamline" t* * P L. 93-638 contracting process. This memorandum 
was shared with rribal officials and tribal P.L. 93-638 contractors for review 
and comment. 

There has been further discussion among tribal. IHS. and HRSA officials of the 
proposed changes to improve *he P.L. 93-638 contracting process and to revise 
the Sample Contract as a result of the IHS/tribal national workshop in Tulsa 
during October 1986. After considering t.ie results of this inte- ve and 
continuing consultative process, the IHS issued, on March 6. 1987. Indian 
Self-Determination Memorandum (iSOfl) 37-1 "Improvements in the P L 93-638 
Contracting Process and Revision ,f the P L. 93-638 Sample Contract Issued 
with ISDM 35.1- 
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The purpose of ISDM 87-1 is to describe the status of "simplification" of the 
P. I. 93-638 contracting process, and to revise the Sample P L. 93-638 Cost 
Reimbursement Contract to further simplify P L. 93-638 contract requirements 

Later, in March 1987. the IHS held the third national IHS/tnbal workshoo 
already described (Tulsa II). A major topic at the workshop was discussion 
and orientation to ISDM 87-1 which was followed by a workshop session in which 
IHS and tribal participants identified at least 36 additional recommendations 
and suggestions for further simplification of the P.L. 93-638 contracting 
process. A workgroup J IHS and tribal officials is currently working on 
these recommendations and suggestions and will, as will the other four Tulsa 
II workgroups, provide me a f»nal report of their conclusions and 
recommendations . 

Based on recommendations made at the Tulsa II Workshop for development and 
communication of materials well in advance of these national workshops, our 
next national workshop is being planned during the Spring of 1983 This will 
provide sufficient time for IHS/tnbal officials to work together in Area 
Workshops during tne Winter of 1987-1933 

Another group of IhS and t. .fcal officials is developing criteria for selecting 
among the three award i^rs-ments authorized u. P L 93-633 contracts, giants, 
and cooperative agreements a fm d i report with recommendations /ill be 
submitted to me The -esult: nil also ce Ji:cussed at the ne*t !iS/tnta' 
national /Ojkshcp 
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The IHS and tribes have shown, especially over the past two year> tnrough 
these various Area meetings, national workshops, and day-to-day »nd other 
communications, tnat the tribal consu i cncn process is both important to 
communication and understanding and essential to the effective conduct of a 
nationwide Indian health program respecting the principals of tnoal 
sovereignty and the governx nt-to-govei nment relationship Therefore, the IHS 
is. working with tribal officials to develop an IHS policy on tribal 
consultation and *ill cor 3 icer tr.e information and concepts included in a 
recent pol i c y paper on this suoject developed by the National Indian Health 
Board 

The IHS is also studying tne recommendations of the recent studies/reports on 
Indian Self-Determination activities developed by the National Indian Health 
Board. General Account. ng Office, Office of Technology Assessment, and Public 
Health Service, as well as our o*n Descriptive Analysis of Tribal -ea.tn p age 
10 

Programs in our continuing e^f — t to estaohsh a more positive environment for 
Indian Self-Determination in the IMS and to help Indian tribes succeed in 
the'r self-determination acrivit.es 



. ;ouM new lite 'o r n .z-r "c: of $ 1703 T ne pi 1 c:nr 
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would apply equally to IHS. Though I will mention at least one of these in 
what follows, they will be dealt with in a more detailed analysis of the Jill 
which Is underway. I would now like to discuss a number of major issues with 
S. 1703. 

He applaud the goal to simplify and strengthen the self-determination 
process. As I have just mentioned, we have already undertaken numerous 
efforts to administratively do just that, consistent with our initiative for 
hospital and clinic operations. However,, S. 1703 contains provisions that 
would hamper our efforts to equitably allocate resources,: restrict IHS' 
management flexibility and provide unworkable and potentially harmful 
solutions to p/oblems for which solutions have already been developed. For 
these reasons, we do not support the bill as currently drafted. 

The first major issue concerns the various provisions which, when taken 
together, determine the level at which contract* must be funded. Section 4 of 
S. 1703 adds a definition of "Contract Costs" wh.ch includes all direct and 
Indirect costs "which are necessary and reasonable" Moreover, tribes and 
tribal organizations are (under picposed sec. 102(a)(3)) "entitled to 
contract" for an amount which "shall include all contract costs incurred," 
(proposed sec 106(a)(1)) but "not less than , . . otherwise provided for 
direct operation of the programs " (Proposed sec 106(a)(4)). It is 
possible that these costs would be more than the IHS would have available for 
the program's direct operation 
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Since the contractor Is "entitled" to these costs, the IHS would be required 
to obtain the funds from elsewhere in the IHS system The problem is 
compounded In that proposed sections 106(a)(2), (3), (5), (6) and (7) further 
"protects" tribal contractors' first year base funding (direct and indirect) 
from reduction in future years from anything other than a reduction in 
subsequent appropriations. Thfs creates a "first come f*rst served" system 
with the risk, of fund reductions being borne by those tribes which have chosen 
not to contract. 

These Interrelated provisions, combined with the definitions proposed in 
section 4, appear to provtde tribal contractors with an enftlement to al 1 
costs reflected in the contract, direct as well as indirect, and established 
as a funding base for future years whatever can be justified as "necessary and 
reasonable" in the first year without regard to what funds IHS would have 
spent on the orogram, changes >n program needs, or efforts to equitably 
distribute IHS resources Moreover, permitting che base funding of a contract 
to be reduced only when there is a reduction in the appropriation would 
preclude the use of the Resource Allocation Methodology (RAM) when 
appropriations are constant fron one year to the next 

He would support cnange; m the L 1 ' *hu <ould allow a small 'eduction 
contract funding to reflect .o^uc* ;ns n program needs, d efforts to 
equity among I HS service unit: S- -i a '■nar.^e would ai'ow MS *o pursue 
equitable distribution of f ndtu m 1 P ois.ij'n^ -e'^t'-e ^rao^'ty f oi 
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contract funding. We would be willing v o work with the Conmittee in devising 
language to that end. 

As explained above, our allocation system takes into account Tribal Health 
Program Management costs in allocating funds on a reasonable, rational, and 
equitable basis between all IHS operated and contra- -.ed programs. The purpose 
of our allocation system is to fund such costs based upon comparable standards 
of n°ed. He have been directed to do this by both the courts and the Congress 
including this Committee's own bill to extend the Indian Health Care 
Improvement Act (see section 20Ki> of S. 129). 

In the case of relatively constant appropriations. S. 1703 provisions would 
injure those tribes that choose not to contract by reducing the funds 
available for IHS direct services while 638 contract^ are funded at the same 
level . 

The court, in Rincon Band of Mission Indians v. Harris , 618 F 2d 569 (1980), 
ordered the I HS to develop a system to rationally allocate its funds, noting 
that 

"A system that al Scares f^j> to programs merely because the programs 
lece'-ed funds the previous ,,eai . regardless of whether the progiams aie 
ineffecti ;e, unnecessaiy ci oo:oie f _ is not rationally aimed at an 
equitaole dwision of fj^os 
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He are opposed to Section 205 of the bill wNch would Institutionalize 
precisely the problem cited by the Rincon court by making the previous years' 
base funding automatically available for tribal contractors under P.l 93-638. 
while placing at risk those tribes exercising their self-determination option 
to receive health services delivered by the IHS. 

During a period of relatively constant annual appropriations, the overall 
effect of this bill would be to negate the RAM and prevent IHS from going 
forward with Current attempts, with tribal consultation, to allocate resources 
on an equitable basis. 

Another issue is the extension of Federal Tort Claims Act coverage. The 
Department opposes that part of Section "01 which would extend Federal Tort 
Claims Act coverage to P L 93-638 tribal contractors, 8uy Indian cont actors, 
and urban Indian organizations This provision would have wide-ranging 
adverse ramifications as a precedent for other government contractors 
Nevertheless, we are aware of and a^e equally concerned about the cn<is in 
rising costs of medical malpractice insurance, a problem which is by no means 
unique to Indian contractors In order to address this problem, this 
Department will see* additional f unjs in the *ie<eiopnent of ne*t years' budget 
to specifically address tnoal -13 'practice costs 

Section 2j1 il<o greets the , ;e r ^e*a f */ to enter into con* *cts wirn t"*)o-, 
tribal organizations It : *'t . *m» .*at 'nrendeo' oy *nis Un^ta^e 
cnange > , :s fi e i* »tre-«i *o r-*" ,z a ./n^e ne* categc / of 
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self-determination contractors who are not tribes and who wll ■ not be required 
to get the approval of tribes. 

Proposed section 106(g) which directs that the combined contract amount be 
carried in the contracting agency's budget at the specific budget location of 
the contracted program, appears directed at the Department of the Interior 
(DOU budget procedures. The Department of Health and Human Services does not 
budget in the manner described. However, the provision would apply to both 
Departments . 

He are also opposed to the provision in Sec. 205 forgiving indebtedness of 
tribes who have failed to properly account for their funds. This is unfair to 
those tribes who have done their accounting and invoicing correctly and h ve 
incurred no such debts. It is also a disincentive for tribes to properly 
manage their programs. Existing cost principles are fair and adequate. 

Mr Chairman, that concludes my opening remarks At this time I will be happy 
to answer any questions the Committee may have. 
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United States Department of the Interior 

OFFICE OF INSPECTOR GENERAL 
WASHINGTON', DC, 20240 



October 1,, 1987 

Honorable Daniel K. Inouye 

Chairman, Select Comml'tec on Indian Affairs 
Washington, D.C. 20510-6450 

Dear Mr. Chairman: 

Enclosed per your October 1, 1987, request is a copy of the audit 
report entitled "Audit of Methods of Reimbursing Indian Organizations 
for Indirect Costs Incurred." The audit was Initiated by the 
President 's Council on Integrity and Efficiency and was made by the 
Offices of Inspector General of the Department of the Interior, the 
Department of Health and Hunan Services, and the Department ot 
Education. We were the lead organization for this audit. 

We concluded that Federal agencies did not relaburse Indian organisations 
a projected total of about $14 million of the $88. 4 million In Indirect 
costs applicable to fiscal year 1985 federal contracts and grants. We 
recommended that the Assistant Secretary for Indian Affairs submit 
proposals to Congress and the office of Management and Budget to change 
the rethod of reimbursing Indian organizations for Indirect costs. 

If your Committee has any questions concemf«<? the report, please 
contact Ms. Joyce Flelschman, Deputy Inspector .General, on 343-5745. 




James &. Rlchardf 
Inspector General 
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PRESIDENT'S COUM.11- on INTEGRITY & EFFICIENCY 

September 30,, 1987 

Memorandum 

To: Aaaistant Secretary for Indian Affaire, Department of the Interior 

From: Assistant Inapector General for Audita, Office of 
Inspector General, Department of the Interior 

Subject: Audit Report, "Audit of Methods of Reimbursing Indian 
Organizationa for Indirect Costs Incurred" 

This report containa the resulta of a review initiated by tbe Preeidant'a 
Council on Integrity and Efficiency to determine the most appropriate method 
of reimbursing Indian organizations for indirect costs incurred relative to 
Federal contracts and grants. The review waa made by the Offices of 
Inspector General of the Department of the Interior, the Department ot 
Health and Human Services, and the Departm-nt of Education. * 

We concluded that Federal agencies did not reimburje Indian organize ione a 
projected total of about $14 million of the $88.4 million in indirect coata 
applicable to fiscal year 1965 Federal contracts and granta. This 
shortfall, which caused hardships on some Indian organizations, occurred 
because of legislative or administrative restrictions over the amount of 
indirect costs that some Federal agencies were allowed to reimburse and 
because program funds were insufficient to reimburse the Indian 
organizations for all eligible indirect costs. 

We recommended that the Assistant Secretary for Indian Affairs submit 
proposals to Congress and the Oft ice of Management and Budget to change the 
method of reimbursing Indian organizations for indirect costs by (1) 
removing the legislative and adminiatrative restrictions that affect the 
reimbursement of indirect costs of Indian organizations, (2) authorizing the 
Bureau of Indian Affairs to negotiate lump-sum agreements to directly fund 
all indirect coats relative t> Federal contracts and grants, (3) budgeting 
and providing full funding to the Bureau of Indian Affairs for indirect coat 
lump-sum agreementa, and (4) authorizing Indian organizations to use slv 
unexpended balance (aavings) of lump-sum agreementa for indirect or direct 
costs incurred in the uubsequent year. Ve also recommended that the 
Assistant Secretary for Indian Affairs not proceed with the Bureau of Indian 
Affairs efforts to establish a flat-rate reimbursement procedure for 
indirect coats. 

The Assistant Secretary 'or Indian Affairs July 16, 1987. response to the 
draft report (Appendix U) disagreed with the first recommendation and did 
not address the second recoraendation. Ve request that the Assistant 
Secretary reconsider his position on the first re ommendation in light of 
our additional comments and that he provide s response to the second 
recommendation. Appendix 5 identifies the information needed to resolve the 
two recommendations and remove them from our follcwup system. 
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la accordance with the Departmental Manual (360 OH 5.3), we art we que a ting 
yout writ tarn tttponat to t'*ia report by December 11, 198", The laglalatlon 
c tea ting thm Offlea of Inapector Cenetel requlrea aemiatraual reporting to 
Coagraaa cm all raporta iasued, actlona taken to Implement recommendatlona, 
and identification of aacb algnlflcant recommendation on vblch corrective 
action haa not bean Implemented. 




cc: Audit Liaison Officer - Indian Affairs 

Audit Liaison Officer - Bureau of Indian Affairs 
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Thm PeymtjEpt of the Interior* a Of flea of Inspector General haa baan 
nee^tUtinjJrtJmdirect coat rateo with Indian organizationa aince 1976. 
Through tha negotiation procees, it has become apparent that Federal 
agenciaa hava not reimbursed Indian organizations all indirect costs 
incurrsd on Federal contracts and grants awarded to these organizationa. 
Theae underreimburaements have caused financial hardships to Indian 
organizations. In July 1983, this problem with indirect cost reimbursement a 
waa diacuaaed with the Office *f Management and Budget and several Federal 
agencies, and the participants sgreed thst corrective actions by program 
personnel were needed. This audit was undertaken becauae the problem still 
existed in July 1986. 

BACKGROUND 

For fiscal year 1985, 242. Indian organization? (tribes, nonprofit 
orgsnizstions, schools, and colleges) reported costs of &bout $717 million 
for operating. Federal, state, tribal, and other programs. This amount 
included direct costs totaling about $591 million and indirect costs 
totaling about $126 million. Of the $126 million of indirect costs* abou% 
$88.4 million was attributable to Federal contracts and grants awarded t# 
all Indian organizations except the Navajo Nation, which was excluded from! 
the scope of our aud'f. About $449 million of the $717 mllllou :fa* funded 
with contracts and grants issued by the Department of the Interior's Bureau 
of Indian Affairs (about $287 million) and the Department of Health and 
Human Services Indian Health Service (about $162 million) under Public 7*aw 
93-638, the Indian Self-Determination and Education Assistance Act. 

According to Office of Management and Budget Circular No. A-87, "Cost 
Principles for State and Local Government 8," the total cost of a contract or 
grant program is composed of the allowable direct costs, plus the allocable 
portion of allowable indirect costs, less applicable credits. Indirect 
costs are those costs incurred for a common or joint purpose, benefiting 
more than one cost objective, and not readily assignable to the cost 
objectives specifically benefited. An indirect cost rate is the ratio of 
all allowable -indirect costs to an allocation base (usually either total 
direct salaries and wages or total direct costs) . 

OBJECTIVE AND SCOPE 

The objective of this audit was to determine the most appropriate method of 
reimbursing indirect costs incurred by Indian organizations relative to 
Federal contracts and grants. Specifically, we (1) determined the impact 
that legislative and administrative limitations and funding shortages have 
on indirect cost reimbursements, (2) evaluated the effects the different 
types of indirect cost agreements have on Indian organizations and Federal 
agencies, (3) evaluated the appropriateness of the criteria for negotiating 
indirect coat rates, and (4) reviewed an alternate method of reimbursement 
proposed bv the Bureau of Indian Affairs. 

Statistical sampling was used to determine the impact that legislative and 
administrative limitations and funding shortages have on indirect cost 
reimbursements. Our statistical sample included a review of 38 Indian 
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or «^«*g^feA;<*»tt»ltt« if ehortfalle existed in reimbureemente for 
fiscal frjgj Mffiimalrect coete under rederel contracts end grants aud the 
•Want oFjgramort fella. The reeults obtained in the sample were used to 
project tfMR^Ttfalle in indirect copt roimbureenents to the Z%1 Indian 
organiaatlole tfcat have indirect cost rate agreements. Va excluded the 
Havajo He t ion from the universe in selecting our sample becauee its fiscsl 
year 1985 accounting racorda had not been cloeed at the tiwa of our eudit 
and an indirect coat agreement had not been completed for the period 
audited. Aleo, the Nevejo Netion's direct and indirect coet funding ves 
sbout $104 million 05 psrcent) of the totsl funding of $717 million for all 
242 Indisr. orgsnizstions, end inclusion of the Ksvsjo Hstion would have 
dletortcd the results of our review. 

The eudit was a joint effort of the Inspectors Genersl from the Depsrtment 
of the Interior, the Department of Educstion, end the Depertment of Health 
and Human Services and was performed from November 1986 through Hay 1987. 
Our review was made in sccordance with the "Stsndsrds for Audit of 
Governmental Organizations, Programs, Activities, and Functions," Issued by 
the Comptroller Cenerel of the United Statea. Accordingly, our review 
included such tests of records and other auditing procedures ee were 
considered necessary under the circumstances. 
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RESULTS OF AUDIT 



1. INDIRECT COST REIMBURSEMENTS AND TYPES OF INDIRECT COS T AGREEMENTS 
Indirect Cost Reiabursgtaentr 

Federal agencies did not reimburse Indian organizations for all indirect 
costs that were specified in Office ot Management and Budget Circular No. 
A-87 88 being allowable and allocable to Federal contracts and grants. 
Indirect costs were noi*. fui.* * reimbursed because legislative and 
administrative re *«ctiori limitc he percentages of indirect costs that 
could be reimbu. ^ mltli pro^rrm Cunds and because budget requests for 
indirect cost fun' »g ware insufficient. Based on our statistical sample, 
we projected that Federal agencies had not reimbursed Indian organizations 
about $14 million in allowable riscal ;car 1985 Indirect costs that were 
allocable to contracts and grants, compared to the $74.4 million of indirect 
costs that were reimbursed by Federal agencies. The shortfalls in indirect 
cost reimbursements caused financial hardships on some Indian organizations. 
The impact of these shortfalls on Indian organizations differed depending on 
the type of indirect cost agreement negotiated. 

Federal agencies did not reimburse the 38 Indian organizations sampled a net 
of $3.15 million in indirect costs applicable to Federal contracts an4 
grants as follows: 

— Thirty-one Indian organizations were not reimbursed $3.17 million. 

— Two Indian organizations were reimbursed all indirect costs. 

—Five Indian organizations were over reimbursed a total of 2,000. 

The shortfalls in indirect cost reimbursements are listed in Appendix 1 by 
Federal agency. The results obtained in the sample were ?r jected to the 
241 Indian organizations (excluding the Navajo Nation) that have approved 
indirect cost rates. We projected a $14 ini'lion shortfall in indirect cost 
reimbursements applicable to Federal contracts and grants. 

When Federal programs do not reimburse their fair shares of indirect costs, 
Indian organizations must pay the differences because Federal regulations 
prohibit the shifting of such shortfalls to ether programs. Shortfalls in 
indirect cost reimbursements cause hardships on some Indian organizations 
because, unlike state and local governments, most Indian organizations do 
not have discretionary rivenues. Examples of hardships caused by shortfalls 
in indirect cost reimburser*"*"s follow: 

— A contract school was no- reimbursed $196,588 in indirect cos.s 
applicable io Federal contracts and grants. Because of this shortfall, the 
school neglected its property Jianagement and fiscal management systems and 
did not have the single audit performed that was required by Office of 
Management and Budget Circular No. A-102. Th'- school's only sources of 
revenue were Federal contracts and grants. 
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—Another contract school vat not reimbursed $162,858 in indirect costs 
applicable/ to Federal contracts and grants. This school went into debt 
because it^wee also totally dependent on Pederal contracts «nd grants. 

—A tribe was not reimbursed $72,977 in indirect costs applicable to 
Federal contracts and grants. The ahortfall in indirect cost reimbursements 
was one of the reasons given for this tribe voluntarily returning its law 
enforcement program to the Bureau of Indian Affairs. 

—Another tribe was not reimbursed $26,128 in indirect costs applicable 
to Pederal contracts and grants. Because of the ahortfall, this trl v e 
reduced the working hours of all administrative personnel and did not have 
the required single audit performed. 

Indirect costs were not fully reimbursed becauae legislative and 
administrative restrictions limited the percentages of indirect costs that 
programs were allowed to reimburse and because program funds were 
insufficient. Excess indirect cost reimbursements, which were relatively 
minor in amount, occurred becauae (i) Indian organisations applied indirect 
cost rates to ineligible direct costs and (2) Pederal agencies did not 
recover the excess indirect coat reimburaementa when the final indirect cost 
rates were leaa than the provisional rates. j 

Indirect Coat Reimburaement Limitationa. During fiscal year 1985, 
legislative and adminiatrative reatrictions limited the amount of indirect 
coata reimbursed on at leaat 32 programs of four Pederal departments which 
contracted with Indian organizations. These indirect coat funding 
limitationa were legialatively (5 programs) or administratively (27 
programs) imposed (Appendix 2). The amount of indirect coats allowed by 
these 32 programa ranged from 5 to 20 percent of the total contract amounts. 
The indirect coat ratea of at least 66 of the 241 Indian organizationa with 
approved rates exceeded the indirect coat percentages allowed by these 32 
programs. For example, adminiatrative cost reimburaementa, which include 
indirect coata, for the Department of Labor'a Job Training Partnerahip Act 
flrograma are limited to a percentage of the contract asount. Depending on 
which of the four programa is contracted, administrative coat limitations 
are 15 or 20 percent of the total concract anou.ir. Aa a result of theae 
limitationa, $406,249 in indirect costs vaa not reimburaed to 16 of the 38 
Indian organizationa sampled. 

Indirect Cost Funding Shortagea. Although no regulations limit the 
amount of indirect costs the Bureau of Indian Affai-a may reimburse, the 
Bureau did not allocate suffici t funds to reimburse indirect costs. In 
fiscal year 1985, the Bureau of Indian Affairs allocated about $37.7 million 
for indirect costs applicable to its Public Law 93-638 contracts, when the 
anticipated indirect costs were about $40.7 million. Consequently, indirect 
cost funding was short by at least $3 million. The deficit was probably 
greater than $3 million becauae the anticipated indirect coata did not 
consider any poasible increases in indirect costs from fiscal year 1984 to 
fiscal year 1985. The shortage of indirect cost funds occurred because the 
budget request that was submitted by the Bureau of Indian Affairs to 
Congress did not include sufficient funds to cover the anticipated indirect 
costs. 
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Types of Indirect Cott Aareemente 

"A Guide f+t^fftete and Local Government Agencies" (OASC-10), prepared by the 
former Department of Health, Education, and Welfare, contains the criteria 
for negotiating indirect coet agreements with Indian organizations. 
According to OASC-10, Federal agencies may negotiate indirect cost ratee 
using three types of agreements: provisional-final', predetermined, and 
fixed with carry-forward adjustment. Office of Management and Budget 
Circular No. A-87 allowa for lump-aum agreements, which are not addressed in 
OASC-10. 

Uncertainties in the budget process and future expenditure lavele 
significantly affect indirect cost reimbursements under all typee of 
agreements except lump-sum. Indirect cost ratea are often approved before 
the beginning of the fiscal year based on estimates of Federal program 
funding levels and related indirect costs. Indian organizations do not know 
what their actual Pederal funding will be until after appropriations are 
passed several months into the fiscal year. Major differencea between 
estimated and actual program funding cause overrecoveries and 
underrecoveries of indirect costs. 

4 

Other disadvantages of the different types of agreements are addressed li 
the following paragraphs. > 

Provisional-Final Agreements . A provisional agreement ia negotiated 
prior to the fiscal year to which it applies. Since Indian organization* 
actual costs are not known until the end of the fiscal year, provisional 
indirect cost rate agreements may be based on (1) a prior year'a actuel 
costs, (2) projected costs for the fiscal year under consideration, or (3) a 
combination of a prior year's actual costs and projected costs. At the end 
of the fiscal year, the Indian organization negotiatea another agreement 
with the cognizant Federal agency, called a final agreement, which is baaed 
on actual costs. Using the final agreement, the Indian organization may 
retroactively revise the claims it aade against Federal contracts and 
grants. Provisional-final agreements have two major disadvantages: 

They require additional administrative effort for Indian 

organization - "r.deral agencies in negotiating two agreements for the 
same n- * - 'sing claima. 

—They nay result in Indian organizations not recovering all of their 
indirect costs if the final rate is greater than the provisional rate and 
Federal funds are not available to cover the increase. Conversely, if final 
rates are less than the provisional rates, repaymenta are due the 
Government . 

Predetermined Agreements. A predetermined agreement is baaed on en 
estimate of a future period 1 8 costs* and ia not subject to revision. A 
predetermined agreement will be used only when the cognizant Federal agency 
can assure itself that the rate agreed on will not result in a claim to the 
Government in exceed of actual costs incurred by the Indian organization. 
This type of agreement usually results in indirect costs not being fully 
reimbursed because the actual indirect coet rate (based on costs incurred) 
usually exceeds the predetermined rati. Because of the nential 
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overrecove^. or underrecovery of Indirect tests, the predetermined rate Is 
used tparifely. 

rixed^tlth Carry-Forward Agreements . Like the predetermined agreement, 
the fixed with carry- forward agreement Is based on an estimate of a future 
period's costs and Is not subject to revision. However, the differences 
between estimated and actual costs, when they become known, are included 
(carried forward) as adjustments In subsequent Indirect cost rate 
agreements. According to OASC-10, the fixed with carry-forward agreement Is 
the most desirable of the three types of agreements. This type of Indirect 
cost agreement is the most commonly used in negotiating indirect cost rates 
with Indian organizations. 

The fixed with carry-forward agreement often Imposes the most severe 
financial hardship on Indian organizations because OASC-10 requires that the 
carry-forward adjustment be based on theoretical recovery. The problem Is 
the carry-forward adjustment is calculated using the amount of indirect 
costs that should have been reimbursed (theoretical recovery) rather than 
the amount of indirect costs that were actually reimbursed. When Federal 
agencies do not reimburse the full amount of indirect costs authorized by 
the approved rates, Indian organizations have to repay, through a 
carry-forward adjustment, indirect costs they never received. / 

Por example, one Indian organization in our sample should have collected 
$888,675 (theoretical recovery) in indirect cojts applicable to fiscal year 
1985. Federal contracts and grants, based on the indirect cost rate 
negotiated. However, due to indirect cost funding shortages and 
reimbursement limitations, this organization was actually reimbursed only 
$669,763 of the $698, 474 in indirect costs it incurred. For that year, the 
Indian organization underrccovered $28,711 ($698,474 - $669,763). In 
calculating the indirect cost rate for fiscal year 1987, the organization** 
proposed indirect costs were reduced by the theoretical overrecovery of 
$190,201 ($888,675 - $698,474). The use of the fixed with carry-forward 
agreement resulted in an actual loss of $218,912 (the $28,711 underrecovery 
plus the $190,201 theoretical overrecovery) to this organization. 

Of the 38 organizations in our sample, 27 had fixed with carry-forward 
rates. Of these 27 organizations, 16 were held responsible for $1.4 million 
in overrecovery carry-forward adjustments, even though they never received 
$1.3 million of this money. 

Lump-Sum Agreements . Although lump-sum (negotiated fixed smount) 
agreements are not addressed in OASC-10, they are an allowable type of 
indirect cost reimbursement according to Office of Management and Budget 
Circular No. A-87. Lump-sum agreemerts specify the amounts of indirect cost 
reimbursements that Federal agencies agree to fund directly for all Federal 
contracts and grants awarded to a particular Indian organization. When this 
type of agreement is used, the Indian oiganization knows ahead of time the 
total indirect cost reimbursement that can be expected and can therefore 
systematically budget for indirect costs. 

The Bureau of Indian Affairs has been negotiating lump-sum indirect coat 
agreements with Indian contract schools. The lump-sum amounts a'lov the 
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schools t*,*ft$ii»t for indirect costs without being concerned with the 
fluctuati««Mj&tV#*n estimated and actual Federal funding levels. 




agreements with 17 contract schools. Three contract schools with lump-sum 
agreements were included in our sample. Only on* of the three incurred more 
indirect costs than the agreed- pon reimbursemenc . This school overexpended 
its $80,600 lump-sum amount by only $1,747. 

Provisional-final, predetermined, and fixed with carry-forward agreements 
can cause financial hardships on Indian organizations when indirect costs 
are not fully reimbursed. However, lump-sum agreements provide a fixed 
amount for indirect costs that allow Indian organizations to systematically 
budget for these costs and avoid theoretical recovery problems. 



We recommend that the Assistant Secretary for Indian Affaire submit 
proposals to the Congress and the Office of Management and Budget to change 
the method of reimbursing Indian organizations for indirect costs associated 
with Federal contracts and grants by: i 

1.1. Removing legislative and administrative restrictions that limlf 
the reimbursement of indirect costs to Indian organizations. 

1.2. Authorizing the Bureau of Indian Affairs to negotiate lump-sum 
agreements to directly fund all indirect costs relative to Federal contracts 
and grants. 

1.3. B»' 4 eting and providing full funding to the Bureau of Indian 
Affairs for inuirect cost lump-sum agreements. 

1.4. Authorizing Indian organizations to use any unexpended balance 
(savings) of lump-sum agreements for indirect or direct costs incurred in 
the subsequent year. 

Bureau of Indian Affairs Response to Recommendation 

The Assistant Secretary for Indian Affairs disagreed with our overall 
recommendation but partially agreed with segment 1.1. The Assistant 
Secretary provided the following responses to the recommendation segments. 

1.1. The Bureau agrees with the recommended removal of legislative and 
administrative restrictions that affect the reimbursement of indirect costs 
of Indian organizations. However, the Bureau disagrees with ita assuming 
total responsibility for marshalling this effort. Because of the 
Jurisdictional problems associated with any proposed legislation that would 
affect numerous Federal departments, the Bureau stated that it would be 
preferable for the Office of Management and Budget to instruct all agencies 
to include bill language with their annual appropriations requests which 
would allow full funding of indirect costs for Indian organizations. 

1.2. The Bureau does not want to use lump-sum agreements to directly 
fund all indirect costs relati\i to Federal contracts and grants. The 
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Bureau'* viov la that changing to the recommended lump-aum payment system 
would not b« possible for a number of reasons. A primary deterrent to th* 
adoption of this segment of the recommendation ia the present lack of 
adequate ataff and the lack of potential for ever getting adequate staff to 
satisfactorily Implement this system. Also, the Bureau contends that draft 
amendments to Public Law 93-638, now being actively considered in Congress 
would effectively preclude the implementation of this recommendation 
segment . 

The Bureau believes that the fixed with carry -forward process currently 
being utilized by the Office of Inspector General should be continued 
However, it is the Bureau's recommendation that this process be revised by 
the Office of Inspector General to eliminate those steps in the process 
which create theoretical overrecovery/underrecovery problems. 

1.3. The Bureau disagrees with requesting full funding for indirect 
cost lump-sum agreements. As mentioned earlier, the Bureau contenda that 
Congress is actively considering amendments which will preclude 
implementation of the lump-sum agreement arrangement. The Bureau also 
stated that it is a fact that tribes have not in the past nor do they now 
receive under the present arrangement enough indirect cost dollars te 
operate. This is due to the fact that under the present system of 
operations, the Bureau is unable to reach certainty relative to indirect 
cost needs prior to the contracting year or prior to Submittal of the annual 
budget to the Office of Management and Budget and consideration of the 
budget by the Congress. So, it ij not a matter of the Bureau not requesting 
sufficient funding to cover indirect costs but one of not being able to do 
so due to the system under which it is compelled to operate, particularly 
with the problem of real and theoretical overrecovery/underrecovery that 
increases the uncertainty. 

1.4. The Bureau disagrees with allowing Indian organizations to use 
any unexpended balance (savings) of lump-sum agreements for indirect or 
direct costs incurred in subsequent years because the Bureau does not 
believe the 1* -p-sum approach is appropriate. 

Office of Inspector General Comments 

We recommend the Assistant Secretary for Indian Affairs reconsider the 
response to our recommendation. Our comments on the Bureau's response to 
the four recommendation segments follow: 

1.1. The approval and support of the office of Management end Budget 
are vital to the successful implementation of the recommendation. However, 
it is a Bureau function (130 Departmental Manual 1.3A) to coordinate the 
activities, programs, and functions provided by other Federal agencies and 
the private sector for the benefit of Indian people and organizations. 
Accordingly, the Bureau, as an advocate for Indian organizations, should 
take the lead role in developing a sound proposal that can be successfully 
presented to the Office of Management and Budget ,,nd Congress. The Office 
of Inspector General is willing to discass its recommendation with Bureau 
officials and to support the Bureau's efforts in obtaining concurrence and 
approval from the Office of Management and Budget and Congress. 
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1.2. Th» Of flea or Inspector General plans to have the sane 
involvement with lump-sum agreement negotiations as it now has with indirect 
coat rata mafotlationa. The Bureau would only have to incorporate lump-sum 
agreement magotiation documentation, prepared by the Office of Inspector 
General, Into atandardized contracts. We estimate that the Bureau would be 
reaponsible for about 225 additional contracts if lump-sum agreements were 
negotiated with each Indian organization that had an indirect cost rate. 
Additional staff should not be required if the administration of the 
lump-sum agreements is delegated to agency officials. 

The draft amendments to Public Law 93-638, currently being considered by 
Congress, advocate budgeting and providing full funding for indirect costs. 
The draft amendments , in making reference to lump-sum agreements, did not 
cite objections to this method. We believe that the lump-sum agreement 
would be the best mechanism for implementing the intent of the draft 
amendments related to indirect costs. Lump-sum agreements would provide 
stable indirect cost budgets that would not be affected by fluctuations in 
direct program fu.iding. 

The Bureau's proposed alternative solution of substituting the theoretical 
recovery with the actual recovery violates OASC-10, which requires that the 
carry-forward adjustment be based on the amount of indirect costs that 
should have been recovered (theoretical recovery). Thif substitution would 
result in shifting the underrecovery of indirect costs to other Federal 
contracts and grants, which is prohibited by Office of Management and Budget 
Circular No. A-87, Attachment A, F.3.b. 

Even though the Bureau's top management disagrees with using lump-su* 
agreements, the Bureau currently negotiates lump-sum agreements with 17 
contract schools. Also, the Bureau's Contract Support Funds Working Group, 
in a June 8, 1987 1 memorandum, recommended that the Bureau adopt the 
lump-sum agreement approach. 

1.3. The draft amendments do not preclude the use of lump-sum 
agreements and in fact advocate full funding. The draft regulations 
provide, "In addition to the amounts provided for direct program costs, an 
amount equal to the amount of direct program funds multiplied by the tribe s 
negotiated indirect cost rate shall be added to the tribe s contract 
funding." 

The Bureau contends that it is not a matter of requesting sufficient funds 
but one of not being able to do so under the system which it must operate. 
We believe, however, that the Bureau has not sufficiently budgeted for 
indirect costs in the past. Bureau testimony provided in the fiscal year 
1985 Senate appropriations hearings indicated that the Bureau did not know 
what the indirect cost need requirements were when its budget was submitted 
to Congress. However, the Bureau had access to historical indirect cost 
information but did not use it in formulating the fiscal year 1985 budget. 
Also, the Office of Inspector General has historical indirect cost informa- 
tion (including overrecovery/underrecovery) for each Indian organization 
with which it negotiates indirect cost rates. This information could be 
made available if requested by the Bureau. 
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,* , J i?' i'"' tln8 t0 dl,CU " the £ lndln 8 8 recommendation, 
cont.ined ,ffc tb» draft report, Bureau officials expressed additional 
re.erv.tiotf about i^,l«enting our reco-end.tion on lump-sum agreements 
Their resanratlon. ware based on perceived difficulties in obtaining the 
n^ceaaary data for budget fo»ul.tion, a, „ e ll as obtaining budget author tv 
snd tha Congreaaional approval necesssry to comply with the reeo—.n^ 

»or. cl dimc y it B h urMU ot i ieUU btlitv7d that 

■ore difficult becauae the Bureau would have to obtain data on the level of 
direct progra. funding being requested by non-Interior agencies i n order to 
requ,st full indirect cost funding for that year. The.e official. "Jo 
expressed concern. that non-Interior Congressional appropriations 
subco-aittees would not be willing to relinquish to the Deparrtent 'f the 
Interior's appropriation subcommittees control OV er si ff nifil«nr 1,1 

'JSSfiV C ° 8t8) ° f T 31 ^ f ° r thelr Suc^an'arran^n 
would be necessary under the lump-sum reimbursement method. "ngement 

MhorUv "f r led8e J* BU ? aU ' 8 C ° nCern8 r8 8-rding °"°8et formulation. 
"E f a PP" val > « <>° not brlieve these obstacles would preclude 

the Bureau from implementing our recommendations. Although the purpose of 
our audit was not to address the Bureau's budget process, we offer the 
following comments on the Bureau's concerns. 

In addition to providing Indian organizations with stable funding levels 

nrovirrr": » eth ° d 8hould al8 ° budg« formulation. It till 

provide the Bureau with sound cost data on which future budgets can be based 
and will eliminate the problems of dealing with theoretical underrecoverles 

^Lrrr eco T les , in , forauiating budget ••«««««. Th. sss .« 

r ?n r" 1 """* the ""orlc.l cost data and proposed increases 

in costs will primarily remain with the Office of Inspector General through 

would 1 M C H T/'; atl0n and ne 8°" 8 »°n P«c«... The Bureau's effort 

would include identifying major changes ln indirect cost needs of Indian 
tllllil m lS D i C0n8olld8tln 8 '"is information, in developing budget 
estimates, with that obtained by the Office of Inspector General. 

Also, It is easier to project total indirect cost needs for all Federal 
contracts and grants administered by Indian organizations than to project 
for Si' dT S ° f 1 4 ndlV " Ual P r °8 rama - analysis of direct program cost 

bv only 2 rnerfent" ^ ^ ^ " nCt P"*™ "'"increased 

L, V percent OV er a 5-year period, even though the direct program 
events changed signif cantly. Consequently, Indian organiza'tW 
overall needs for indirect costs would be expected to remain somewhat 
constant, thereby simplifying budget formulation. A one-ttae effort to 
establish a system for accumulating annual budget data from non-Interior 
exSiv. task 8 lndlan Pr ° 8ran8 W ° Uld n0t be a time-consuming or 

The relationship between the Federal Government and state and local 
IIZ121 «" : nd / ndla ? organizations for the administration of Federal 
programs is based on the premise that the Federal Government vill bear its 
fair share of the cost of administering these programs. office of 
Go™" ' nd < Bud "« Clrcular N °- establishes this* premise as Federal 

Government policy and prescribes procedures to be followed so that indirect 
costs can be appropriately distributed to all contributing Federal programs. 
While state and local governments can compensate for shortfalls in Indirect 
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coat fttprfftjj With discretionary revenues received from taxation and other 
means, mos^ojftdian organizations cannot compensate because they do not have 
diecr«tiotI2n revenues. Hence, our recommendation for a lump-sum agreement 
approach vtfaade to ensure that Indian organizations receive full funding 
of costs associated with the administration of Federal programs. 

The Bureau's concern that appropriations subcommittees will be reluctant to 
relinquish control over indirect cost funding is understandable but can be 
overcome through effective coordination. The Bureau would need to 
coordinate agreements with the key Congressional appropriations 
subcoiaaittees, as well as the Office of Management and Budget and other 
Federal departments and agencies, that total funding requirements for 
indirect costs on Indian contracts and grants will be Included only In the 
Bureau of Indian Affairs budget with offsetting decreases in the budgets of 
other Federal organizations. Both the Bureau nnd the other Federal agencies 
involved could justify this funding arrangement In their budget requests by 
citing the advantages of the lump-sum approach; specifically, the 
simplification of the budget process and the elimination of the hardships to 
Indian organizations caused by the lack of full funding for Indirect costs 
and the fluctuation in Indirect cost funding resulting from the 
carry-forward adjustments. 

1.4. This recommendation segment conforms with the Code of Federal 
Regulations (25 CFR 271.55), which allows contract savings (except social 
services grant funds) to be carried over into succeeding fiscal year 
contracts. 

Bureau of Indian Affairs Response to Other Issues 

In addition to responding to the audit recommendation, the Bureau responded 
to other issues related to this audit finding. The Bureau's response and 
the Office of Inspector General's comments on the Bureau's response follow: 

1. Bureau policy and practice* as established in numerous memoranda, 
provide tor reimbursement of contractors' Indirect costs at 100 percent of 
their approved rates. Since contractors have the opportunity to meet 100 
percent of their indirect cost rates from the funding provided under the 
total contract amounts, any shortfalls from Indirect costs would have to be 
self-imposed. 

2. The Bureau identified several Issues which should be addressed and 
requests the opportunity to work with the audit staff to reach agreement on 
(1) revising the 50 percent tribal government entitlement to be paid as 
indirect costs and (2) allowing for greater Bureau Involvement In the rate 
negotiation process. 

Office of Inspectcr General C o nsents on the Buseau Response to Other Is3ues 

1. Even though It may be the Bureau's policy to reimburse 100 percent 
of the indirect costs related to approved rates, the Bureau has not 
allocated sufficient funds to Its area offices to provide Indian 
organizations with 100 percent of the Indirect costs allocable to Public Law 
93-638 contracts and grants. A June 8, 1987, memorandum prepared by the 
Bureau's Contract Support Funds Working Group specified that the Bureau 
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•ought oiil«gytrtf of 92 percent of indirect cost needs related to its 
Public L ammmm^ pg; contracts and grants. The underfunding of fiscal year 
1985 tx*t mmg o4U identified in this report confirms the problem of not 
fully rerfljflifiii Indirect costs. Since total contract funding was i« ss 
than tha total direct and indirect cost needs of Indian organizations, the 
shortfalls of indirect cost reimbursements were not self-imposed. 

2. The Office of Inspector General allows 50 percent of tribal 
government costs ss indirect costs, which is permissible according to 
0ASC-10 end Office of Hsnsgement and Budget Circular No. A-87. Thia 
allowance is based on an analysis by the Office of Inspector General of the 
average percentage of time tribal council members spent administering 
Federal contracts end grants. If the Buresu believes that the 50 percent 
allowance is not currently representative of the average tribal council 
involvement, we will consider sny Bureau-provided analytical data when 
negotiating future indirect costs. 

We welcome the Bureau's participation in the indirect cost negotiation 
process. The Bureau's involvement could be valuable in determining tha 
reaaonableness of the individual indirect cost components, such as fringa 
benefit, legal, insurance, and tribal government coata propoaed by Indiam 
organization. 
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2. ALTERNATE METHOD OF FUNDING INDIRECT COSTS 

The Bureau of Indian Affairs *e proposing to use a standard flat rate 
instead of negotiated indirect cost rates as the method of reimbursing 
indirect costs applicable to Bureau programs. The reason given for changing 
the indirect cost reimbursement methods is to resolve the thtoretical 
recovery problem. This flat-rate method will not resolve the theoretical 
recovery problem, and depending on the flat rate that is authorized, this 
method may result in irdirect cost reimbursement shortages greater than 
those experienced in fiscal year 1985 under existing methods or may result 
in reimbursements that are greater than costs incurred. 

The Bureau of Indian Affairs originally was considering a 15 percent flat 
rate for indirect cost reimbursements, but the Bureau is currently 
noncommittal on the specific amount of the Tlat rate and has not finalized 
its proposed regulations. Draft regulations specify that the flat rate is 
not to be applied to certain program costs. According to the draft 
regulations, any surpluses resulting from the flat rate may be used to 
supplement the same programs. Using the criteria in the draft regulations 
and fiscal year 1985 cost information, we analyzed the impact of different 
flat-rate percentages (ranging from 15 to 50 percent) on the 38 Indian 
organizations sampled (Appendix 3). Explanations of three comparison* 
follow: 

A 15 percent flat rate would reimburse only $4.9 million in indirect 

costs allocable to Bureau of Indian Affairs contracts and grants. This is a 
net of $4.4 million less than the $9.3 million authorized by the approved 
rates and a net of $3.3 million less than the amount actually reimbursed for 
the same programs in fiscal year 1985. Indirect cost reimbursements to 36 
Indian organizations would be short by $4,445,371, and indirect cost 
reimbursements to one organization would include a surplus of $8,330. 

—A 25 percent flat rate would reimburse only $8.1 million, whic.i is a 
net of $1.2 million less than the $9.3 million authorized by the approved 
rates and a net of $77,447 less than the amount actually reimbursed for the 
same programs in fiscal year 1985. Indirect cost reimbursements to 19 
organizations would be short by $1,868,382, and indirect cost reimbursements 
to 18 organizations would include surpluses totaling $666,316. 

—A 35 percent flat rate would result in a net surplus totaling $2.0 
million. Indirect cost reimbursements to 6 organizations would be short by 
$668,754, and indirect cost reimbursements to 31 organizations would include 
surpluses totaling $2,701,666. 

Shortages and overages in indirect cost funding cannot be avoided ii* a flat 
rate is used because Indian organizations differ in the types *nd amovnt* of 
direct and indirect costs they incur and in the methods by which they 
account for costs. A cost that may be necessary and equitably and 
economically classified as a direct cost by one Indian organization may not 
be necessary or may be most equitably and economically classified as an 
indirect cost by another Indian organization. This is why OASC-10 and 
Office of Management and Budget Circular No. A-87 allow flexibility in 
classifying and allowing direct and indirect costs. 
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The proposed flat-rate method of funding indirect costs applies only to 
Bureau of Ifldian Affairs contracts and grants. This method will cause 
hardships OA Indian organizations when they are not fully reimbursed for all 
allowable and allocable indirect costs incurred. Other Federal agencies 
will still be using the negotiated fixed with carry-forward rates, which are 
calculated using total program costs including those of the Bureau of Indian 
Affairs. Indian organizations will still be responsible for overrecovery 
carry-forward adjustments, even though the money was never deceived. 

RECOMMENDATION 

We recommend that the Assistant Secretary for Indian Affairs discontinue 
further efforts to establish a flat-rate reimbursement procedure for 
indirect costs of Indian organizations and instead proceed with the 
recommendation proposed in the first finding. 

Bureau of Indian Affairs Response tc Recommendation 

The response to the draft report did not address this recommendation. 

Office of Inspector General Comments 

This recommendation is unresolved. We are requesting that the Assistant 
Secretary provide a response to this recommendation. 
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INDIRECT COSTS 
NOT REIMBURSED TO 38 
INDIAN ORGANIZATIONS IN SAMPLE 
BY FEDERAL AGENCY 



APPENDIX I 



AGENCY 



AMOUNT 



Department of Health and Human Services 

Department of the Interior — Bureau of Indian Affairs 

Department of Labor 

Department of Education 

Department of Agriculture 

Department of the Treasury 

Department of Housing and Urban Development 

Department of Commerce 

Other Federal Agencies 



$1,238,395 
1,124,617 
389,495 
88,112 
71,101 
57,522 
52,511 
38,915 
87,383 



Total 
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APPENDIX 2 



- fBHKARY OF LEGISLATIVE AND ADMINISTRATIVE RESTRICTIONS 
THAT LIMITED INDIRECT COST REIMBURSEMENTS TO INDIAN 
ORGANIZATIONS 



Federal Agency 



Legislative Administrative Total 
Restrictions Restrictions Restrictions 



Department of Education 

Department of Health and Human 
Services 

Department of Labor 

Department of Housing and Urban 
Development 



Total 



19 

5 
3 

_0 
27 
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J. 

32 



The Bureau of Indian Affairs instituted a restriction in fiscal year 1986 
that limits indirect cost reimbursements under the Housing Improvement 
Program. 
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ANALYSIS OF THE BUREAU OF INDIAN AFFAIRS 
PROPOSED FLAT INDIREC T COST RATE USING FISCAL YEAR 1985 COST INFORMATION 



Indian 
Organisation 
Reference No. 

1-1 
1-2 
1-4 
1-5 

1- 8 

2- 1 
7-3 
2-4 
2-5 

2- 7 

3- 1 
3-2 
3-3 

3- 4 

« n 

4- 3 
4-4 
4-5 

4- 7 

5- 1 
5-2 

5-: 

5-4 
5-5 

5- 6 

6- 1 
6-2 
6-3 
6-4 
6-5 
6-6 
6-7 
6-8 
6-9 

6- 10 

7- 1 
7-2 



Total 
Authorized 
Indirect Costs 

$188700 
6382 
17965 
199504 
2224 
2248 
63614 
1699'/ 
20931 
88200 
3028 
85884 
106330 
38247 
43752 
123519 
410103 
160804 
192081 
. 959i p 
44/966 
465400 
256360 
799895 
331063 
439234 
495621 
180813 
249133 
233307 
293150 
129540 
590626 
399438 
505675 
320887 
1284829 
0 



Actual 



Indirect Costs Under/Over(-) Reimbursed Using Rates 
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4DDD4 


7137 


is*. 
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1001 1'. 


69454 


1 1498 


A 4 87 


-28664 




in 1 A AO 
DUD44A 


AD/7D4 


da 


1 o DO JU 


92373 


35074 


16962 


-62838 


159557 


353511 


204716 


-58518 


82766 


0 


-3938 


309085 


265701 


-108381 


246147 


162989 


53264 


91C05 


610^)9 


5253 


5 n ?60 


-12U32 


7199 


61929 


4803 


82678 


90692 


23206 


6952 


4757 


-36837 


1103 


326624 


238703 


60787 


221888 


162705 


187712 


23612* 


146276 


30647 


150878 


94208 


271777 


872311 


734805 


0 


0 


0 



Total 



$9289498 



25* 
Rate 

$10881 
-1904 
-671 
24919 
-776 
-323 
-56293 
-1835 
1026 
-14365 
491 
-19627 
35477 
-781 
24498 
18857 
168297 
-31280 
38797 
-59817 
2)0426 
-883 
-147638 
5j921 
-f2765 
212318 
79831 
31134 
-77323 
-52324 
-44280 
-78431 
150722 
103522 
56427 
37539 
597299 
0 



30* 
Rate 

$-24683 
-3561 
-4398 
-9999 
-1376 
-837 
-80275 
-5601 
-2955 
-34877 
-17 
-40730 
21306 
-8586 
20647 
-2096 
119936 
-69696 
8140 
-90970 
162918 
-94140 
-222437 
-92874 
-165531 
178935 
-3328 
1198 
-142614 
-109450 
-111766 
-120025 
62741 
44338 
-33423 
-19131 
459793 
0 



35* 
Rate 

$-60246 
-5218 
-8125 
-44916 
-1976 
-1351 
-104256 
-9367 
-6936 
-55390 
-525 
-61832 
7135 
-16392 
16796 
-23048 
71574 
-108113 
-22517 
-122123 
115410 
187397 
-302237 
-241669 
-248297 
135552 
-86486 
-28738 
-207905 
-166576 
-179252 
-161619 
-25240 
-14845 
-123273 
-75801 
322287 
0 



J 0X JP 50X 

Rate WBk Bite 

95810 $-13tt7?^|&*6938 

-6876 . -j$3J *10190 



$-95810 
-6876 
-11853 
-79833 
-2576 
-1865 
-128238 
-13133 
-10917 
-75903 
-1032 
-82934 
-7036 
-24197 
12945 
-44001 
23213 
-146530 
-53173 
-153276 
67902 
-280653 
-382036 
-390463 
-331062 
92169 
-169644 
-58674 
-273196 
-223702 
-246738 
-203214 
-113220 
-74028 
-213122 
-132471 
184781 
0 



-19307 
-U9667 
' -3776 
-2894 
-176201 
-20666 
-18879 
-116929 
•2047 
-125139 
-35377 
-39808 
5243 
-85906 
-73510 
-223363 
-114487 
-215582 
-27114 
-467167 
-541635 
-688053 
-496594 
5403 
-335960 
-118546 
-403779 
-337954 
-381710 
-286402 
-289182 
-192395 
-392822 
-245810 
-90232 
0 



Net Under/(-)Over Reimbursements $1124617 $4437041 $28K548 $1202066 $-415424 $-2032912 $-3650396 $-52u7883 $-6885375 
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United States Department of the Interior 



OFFICE OF THE SECRETARY 
WASHINGTON, DC 20740 



* 



Memorandum 



JUL 16 1907 



To: 



Assistant Inspector General for Audita 



From: 



Assistant Secretary - Irdian Affairs 



Subject: Draft Audit Report No. C-BIA-08-07, The Presidents' s Council on 
Integrity and Efficiency's Audit of Methods of Reimbursing 
Indian Organisations for Indirect Cost Incurred. 

We have analyzed the subject draft sudlt report And disagree with n number 
of its findings and recommendations. Prior to stating our specific objec- 
tions to each recommendation we offer some comments for your consideration 
and further discussion between our office*. 

There appears to be a lack of understsnding of Buresu of Indian Affairs' 
policy and practice as expressed in this draft report. In the Executive 
Summary and on page 7, the report indicates that the Bureau did not pro- 
vide sufficient funds for coufactora to meet their individual indi-ect 
cost rates. Bureau policy and practice as established in numerous mem- 
ora la provide that contractors are reimbursed at 100 percent of their 
approved rates* Given this policy it is difficult to comprehend that the 
shortfalla attributed to the Bureau in this report are accurate. Since 
contractors have the opportunity to meet 100 percent of their indirect 
coat rates fron the funding provided under the total contract amounts, any 
shortfalla for indirect costs, would have to be self-imposed. That is, 
the contractor would chooae not to expend funding in accordance with its 
rate. Consequently, such ehortsges would not be the result of the Bureau's 
failure to provide adequate funds. 

It is clear that the Office of the Inspector General (OIG) has audited an 
internal Bureau account entitled Contract Support Funds (CSF) and not tho 
Bureau's policy and practice of providing full funding for indirect costa. 
While there have been shortfalla in the CSF account such shortsges were 
certainly not premeditated but rather ocrnr becauno mrtaln condition* of 
P.L. 93-638 do not allow the Bureau to reach certainty, relative to need 
and subsequently to request sufficient funds. A msjor premise of the OIG 
recommendations la focused on the Bureau's inability to meet contractor 
indirect costs. Because the premise as presented in the report Is incorrect, 
the conclusions and recommended corrective actions aa pertain to the BIA 
are not appropriate. 
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We beliefs that the Fixed With Curry-Forward process currently being utilized 
by Che OIC In awarding indirect cost rates should be continued. However, it 
is our recoaBSJodatloo that this process b« revised by the OIG to eliminate 
thora atepa tn ttaa operation which create tneoreticsl over/under recovery 
problems. 

Additionally, we have identified several issues which should be addressed and 
request the opportunity to work with your staff to reach agreement on: 
1) revising the 50 percent tribal government entitlement to be paid as Indirect 
costs; and, 2) allowing for greater Bureau involvement in the rate negotiation 
process. Finally, we ask that a meeting be held between our respective offices 
prior to the flnsllzatlon of this audit report. 

This report recommends that the Assistant Secretary - IndJ-in Affairs submit 
proposals to the Congress and the Office of Management and Budget to: 

1* Renove legislative and administrative restrictions 
that affect the reimbursement of indirect costs of 
Indian organizations. 

We agree with this recommendation . However, we disagree 
with your recommendation that the BIA assume total res- 
ponsibility for marshalling this effort. Because of 
jurisdictional problems associated with any propoaed 
legislation that would affect numerous Federal depart- 
ments, it would be preferable for the 0M8 to instruct 
all agencies to include bill langusge with their annual 
appropriations request which would allow full funding of 
indirect costs for tribsl contractors. 

2. Authorize the BIA to negotiate lump sum agreements to 
directly fund all indirect costs relative to Federal 
contracts and grants. 

We disagree with this recommendation . It is our view 
that changing to the recommended lump sum payment sys- 
tem would not be possible for a number of reasons. A 
primary deterrent to the adoption of this recommendation 
is the present lack of adequate stsff and the lack of 
potential for ever getting adequate staff to satisfactorily 
Implement this system. Also, we are aware that current 
proposed amendment* to P.L. 93-638 now being actively 
considered in Congre*"? would, if passed, effectively 
preclude the lmplemei cation of this recommendation. 

3. Budget and provide full funding to the BIA for 
indirect cost lump sum agreements. 

We disagree with this recommendation . As mentioned 
earlier, we are aware that Congress is actively considering 
aatndments which will preclude implementation of the lump 
sua agreement arrangement. It is a fact thst tribes have 
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not la the pest nor do they now receive under the present 
arrangement enough addltloual Indirect cost dollars with 
which to operate. This is due to the fact that under the 
present system of operstlons, the Bureau Is unable to reach 
certainty relstlve to Indirect cost needs prior to the 
contracting ysar or prior to submittal of the annual budget 
to OMB and Its consideration by the Congress. So, it Is 
not a aatter of the bureau nor requesting additional funding 
to cover Indirect costs but one of not being able to do so 
due to tne system under which we are compelled to operate 
particularly with the problem of real and theoretical 
over/under recovery that Increase the uncertainty. 

Authorize Indian organizations to use any unexpended 
balance (savings) of luap-sua agreements for Indirect 
or direct costs Incurred In the subsequent year. 
We disagree with this recommendation . Since we do not 
believe the lump sua approach Is appropriate, there 
would be no need to seek authorization/to expend 
savings. 
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APPENDIX 5 



ADDITIONAL RESPONSES NEEDED 
TO RESOLVE RECOMMENDATIONS 



For each racowendatlon shown below, provide the Information requested. 
Flndlng/Racoasaendatlon 

Reffr£Dce Information Requested 

1,1, 1.2, 1.3, cod 1.4 Provide a specific target date for 

submitting proposala to Congress and the 
Office of Managament and Budget for (i) 
removing legislative .od administrative 
reatrlctlons that limit the reimburse- 
ments of lndlract costs, (2) authorizing 
the Bureau to negotiate lump-sum agraa- 
menta to directly fund all Indirect 
costs related to Fedaral contracts and 
grants* (3) budgeting and providing full 
funding for lump-sum agreements* and (4) 
authorizing savings under lump-sum 
agreements to be used for costs of the 
subsequent year. 

2.1 Provide a response on discontinuing 

further efforts to establish a flat- 
rate reimbursement procedure for 
Indirect costs. 
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United States Department of the Interior 



OFFICE OF INSPECTOR GENERAL 



Washington, vc 20240 



July 15, 1983 



» 



Memorandum 



To: 



Assistant Secretary — Indian Affairs 

Assistant Secretary — Policy, Budget and Administration 



Prom: 



Inspector General 



Subject: "Trend Analysis Using Data Available Proa the Indirect Cost Rate 
Negotiation Process With Indian Tribes'* 

The above document is enclosed. It presents an analysis of direct program 
costs and related administrative coats for 81 tribes for a 5-year period. 
Ve have received several Inquiries concerning this analysis, and we hope 
the information vill be useful* 

Since the document contains no recommendations , a response is not 
.requested* The data was compiled by our Central Region and they vill be 
glad to answer any questions relating to the analysis. 




Enclosure 
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TREND ANALYSIS 



USING DATA AVAILABLE FROM 



THE INDIRECT CObT RATE NEGOTIATION PROCESS 



WITO INDIAN TRIBES 



BACKGROUND 

The Office of Inspector General and it predecessor organization have 
negotiated indirect cost rates with Indian Tribes, Tribal Organizations, 
and BIA contract schools since 1977. This negotiation process has produced 
a considerable amount of historical data covering the size and composition 
of both the programs managed by Indian Tribes and the administrative costs 
incurred in the handling of these programs. Because of the current 
interest in Indian Programs and related administrative costs, we decided 
that a historical analysis would be timely. This document presents The 
results of that .nalysis and the inferences or conclusion that can be drawn 
from the 'data. This document contains no recommendations. 



We negotiate* about 150 indirect cost rates each year with Indian Tribes 
and Indian organizations. Eighty-one Indian Tribes are included in the 
scope of this analysis. We excluded: 

l» All Indian organizations that did not represent a Tribal 
Government; e.g., contracc schools, tribal enterprises, and special purpose 
tribal consortiums. 

2. Any Indian Tribe for which a complete 5-year history was not 
available. 

3. Any Indian Tribe using a direct cost base other than total direct 
costs . 

4. The Navajo Tribe (because the Navajo's Tribe is so ouch bigger than 
any other Tribe, its inclusion would distort overall trc A d«it«). 



SCOPE 
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The period selected was fiscal years 1979 hrough 1983. With very few 
exceptions, Indian Tribes are on the same fiscal year as the Federal 
Government, Throughout this document, reference to a year means fiscal 
year of the Indian Tribe. 

TYPE Q* DATA USED 

t We used information generated from our indirect cost rate negotiation 

process, whicjj is not historical accounting data. Rather, it is projected 
or budgetary data. With few exceptions, our negotiation process involves a 
process of adjusting projections to actual experience through a process 
referred to as a carryforward adjustment* Carryforward adjustments have 
been excluded from consideration. Therefore, all data used was projected, 
or budgetary. 

OTHER POINTS TO CONSIDER 

Before reaching conclusions, it is important to know that: 

1. Differences in accounting treatment can have an important tearing 
on what is classified as a direct program cost and what is classified as an 
Indirect cost. In other words, the same cost element can be properly 
classified differently and the treatment used can have an important bearing 
on the relationship of direct program costs to administrative costs. This 
is a very important consideration in comparing indirect rates of individual 
tribes. 

2. Typically, certain costs are excluded from the direct program base 
when negotiating indirect rates to avoid distortions and inequities. These 
exclusions generally cover capital expenditures, construction projects, 
major subcontracts, or what we refer to as pass-through items. Examples of 
pass-through items are general assistance payments and tuition payments for 
Indian students. Therefore, what is described as direct program costs for 
the purpose of this analysis will not coincide with what a Federal agency 
defines as a direct program cost. 
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RESULTS OF ANALYSIS 

The results of our analysis are presented in the six attached tables. Some 
of the data is arranged by size of the tribal direct program which will 
generally correlate with tribal population. The categories used and the 
number of tribes falling in each category are as follows: 



Direct Program (Base) No, of. Tribes 
Under $600,000 24 
$600^000 to $2 Million 27 
$2 Million to S3. 5 Million 16 
Over S3. 5 Million 1£ 



In a few instances, tribes shifted from one category to another during the 
5-year period* To preserve the consistency of our data, we left all tribes 
in only one category — the one in which they most frequently appeared. 

The following paragraphs discuss the Tables and the • inferences which we 
have drawn from the data: 

Table I shows, by year and by size of base, the changes in both direct 
program and administrative costs. 

1. Direct program increased in 1980 and 1981 and then dropped in 1982 
and '983. For the entire 5-year period, the change was only a plus 2.4 
percent. The smaller tribes (base under $600,000) showed a marked 
deviation with a 44.2 percent increase. We attribute the overall trend 
directly to changes in the level of Federal programs available to Indian 
tribes. The apparent anotraly at the small tribal level is probably the 
result of decisions to contract more BIA programs. BIA funding of the 
smaller tribes increased by 72 percent from 1979 to 1983. 

2. Administrative costs (the pool) increased by 47 percent during the 
5-ycar per jd. The most significant increases were in 1980 and 1981, but 
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the upward trend cc«.inued in 1982 and 1983 even though direct program 
fell. Explanations for this trend will vary from tribe to tribe but, in 
general, we see two major factors. First, Indian tribes have been trying 
to improve their administration and comply with Federal requirements. This 
costs oore money. Second, administrative costs tend to be more fixed than 
variable. Consequently, the two categories of cost will not change in the 
same proportions. 



Table 11 Preserts data on the indirect rates themselves; i.e., the 
indirect cost pool divided by the direct program base. The most 
significant inference to be drawn from the data is that no logical pattern 
can be detected. Larger tribes would be expected tc have lower rates 
because they have more economy of scale opportunity. While this pattern is 
reflected in the overall data, it is less definitive than one would expect. 
The most significant disclosure is the range in rates— from 2.9 percent to 
79. A percent for the entire 5-year period. Extreme ranges in rates are 
reflected for every size of tribe for every year. We can offer only one 
explanation. Each tribe decides individually on its level of 
administrative effort and these decisions tend to be different. 

Table 111 displays data for selected elements of the indirect cost pool 
which have increased at a significantly greater pace than the overall 47 
percent increase in the pocl. 

1. Salary costs increased by 81.5 percent over the 5-year period. 
Tnis trend can be justified as part of the overall objective of improving 
administration. However, we believe there is an additional explanation for 
the continued increase in 1982 and 1983. This period coincides with 
reductions in the CETA program which paid for some administrative 
positions. Consequently, financing of these positions was shifted to the 
indirect cost pool. 

2. Tribal council costs fhow an 86.2 percent increase over the 5-year 
period. Our policy is to accept 50 percent of such costs as allocable to 
direct programs; i.e., allowable indirect cost items. A few tribes are 
able to justify a higher percentage by presenting documentation showing 
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that more than 50 percent of the council* s tine is spent administering 
direct programs. The trend of increasing tribal council costs is easily 
explained. Historically, most tribal councils were paid only when they met 
or were unpaid. As Federal programs became available, more became 
available for administration and more money to pay for tribal council 
salaries. The current trend is to place tribal council members on a full 
time salary basis. 

3. Audit costs have gone up 230.5 percent over the 5-year period. The 
most dramatic increase was 1983 over 1982— up 102.2 percent. This is 
directly attributable to some tribes contracting with CPA firms to meet 
audit requirements of 0MB Circular A-102, Attachment P. If this trend 
continues, we believe audit costs will increase by an additional 400 
percent. 

4. EDP ccsts increased by 225.7 percent over the 5-year period. This 
is reflective of the general pattern of increased use of the computer. 
However, we could not discern any evidence that increased use of the 
computer produced a reduction in any other cost element. 

Table IV shows the composition of funding for direct programs for all 
81 tribes. Federal funds comprised 76.2 percent of the direct program base 
in 1983, and BIA's share was about half of all Federal programs. However, 
there is a great deal of disparity between tribes, depending on how much 
money is generated from tribal resources. Thirty-nine of the 81 tribes 
were over 90 percent dependent on Federal programs while 5 tribes were less 
than 50 percen** dependent. 

Table V shows BIA's share of the indirect cost pool for all 5 years for 
all 81 tribes. BIA's percentage share went from 33.6 percent in 1979 to 
37.8 percent in 1983. However, the combination of an increasing share of 
the pool and an increase in the pool itself resulted in a significant 
increase in BIA's share of the dollars — from S8.5 million in 1979 to $14.1 
million in 1983 (an increase of 65.9 percent). This partially explains why 
BIA has difficulty in budgeting for its contract support dollars. 
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Table VI graphically illustrates the data contained in Table I and 
Table III, respectively. The graphs represent data from all of the 81 
tribes included in the trend analysis. 

The availability of Federal funds is the dominant consideration affecting 
both direct and indirect costs. Assuming no significant change in the 
level of Federal funds for Indian programs, we would expect the trend of 
the last 5 years to continue. Direct programs will be level or show a 
slight decline. Indirect costs will continue to increase. The principal 
reasons for the anticipated continued increases are: (1) the Federal 
government is imposing new administrative requirements and is requiring a 
higher level of compliance with existing requirements; (2) internal 
political considerations will make it difficult to hold the line, 
part'-ularly in the employment categories and in tribal council categories, 
and (3) BIA's method of financing indirect costs will continue to provide a 
motivation for tribes to sp'snd more money in that category. 

At the tribal level, the more affluent tribes will be able to operate 
without difficulty by using their own resources for administration. 
However, those tribes predominantly dependent on the Federal government 
will experience great difficulty unless some fundamental changes are made 
In the financing process. 

As previously stated, this report makes no recommendations. However, we 
are enclosing the following documents, both of which elaborate on problems 
with indirect cost rates and contract support financing: 

Enclosure i — Memorandum of October 16, 1978, from Acting Director Audit 
and Investigations to Assistan Secretary, BIA; subject, Contract 
Support/Indirect Cost Rates* 

Enclosure II — Memorandum of September 26, 1980, from Inspector General 
to Assistant Secretary, BIA; subject, Indirect Cost Rates. 
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ALL TRIBES 



TRIBAL TREND ANALYSIS 
CHANGES IN DIRECT PROGRAM (BASE) AND 
ADMINISTRATIVE COSTS (POOL) 



TABLE I 



BASE 



POOL 





Dollars 


Z of 


Dollars 


X of 




iin Millions; 


Change 


(In Millions) 


Change 


1979 


163 .1 








1980 


175.5 


+ 7 a 


30 .2 


+ 19.4 


1981 


189 .8 


+ R 1 
~ 0.1 


34 .4 


+ 13.9 


1982 


172.3 




J-> .4 


+ 2.9 


1983 


167.0 


- 3.1 


37.2 


+ 5.1 


Overall Change 




+ 7.4 




+ 47.0 


Base* Under $600,000 










1979 


10.4 




2.0 




L980 


12.4 


Tl7 * £ 


I .0 


+ 40.0 


I98t 


15.8 


/ . 4 


J. 2 


+ 14.3 


1982 


16.5 


t" 4.4 


3.9 


+ 21.9 


L983 


15.0 


- 9.i 


4.2 


+ 7 7 


Overall Change 




+44.2 




+10( .0 


Base Between $600,000 


and $2 Million 








1979 


32.9 




4.6 




L980 


35.9 


+ 9.1 


6.4 


+ 39. L 


198L 


40.2 


+12.0 


7.4 


+ 15.6 


1982 


36.8 


- 8.5 


8.3 


+ 12. 1 


1983 


34.0 


- 7.6 


7.9 


- 4.8 


Overall Change 




+ 3.3 




+ 71.7 


Base Between $2 Million and $3.5 Milli 


on 






1979 


38.6 




6.1 




1980 


42.1 


+ 9.1 


7.8 


+ 27.9 


1981 


46.8 


+11.2 


8.5 


+ 9.0 


1982 


42.5 


- 9.2 


8.2 


- 3.5 


1983 


38.6 


- 9.1 


9.1 


+ 11. 0 


Overall Change 




0 




+ 49.2 



Base Over $3.5 Million 

1979 81.2 

1980 85.1 + 4.8 

1981 87.0 . + 2.2 

1982 76.5 -12.1 

1983 79.4 + 3.8 
Overall Chanf* - 2.2 



12.6 
13.2 
15.3 
15.0 
16.0 



+ 4.7 

+ 15.9 

- 2.0 

+ 6.7 

+ 27.0 
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TABLE II 



TRIBAL TREND ANALYSIS 
RANGE OF INDIRECT COST RATES 



By Year/By Size 
of Base 

1979 

Under $600,000 
$600,000 to $2 Million 
$2 Million co $3.5 Million 
Over $3.5 Million 

1980 

Under $600,000 
$600,000 co $2 Million 
$2 Million co $3.5 Million 
Over $3.5 Million 

1981 

Under $600,000 
$600,000 co $2 Million 
$2 Million co $3.5 Million 
Over $3.5 Million 

# 1982 

Under $600,000 
$600,000 co $2 Million 
$2 MilJion co $3.5 Million 
Over $3.5 Million 

1983 

Under $600,000 
$600,000 co $2 Million 
$2 Million co $3.5 Million 
Over $3.5 Million 



Average 
Race 



19.0 
14.0 
16.0 
15.5 



23.0 
17.8 
18.6 
15.5 



20.2 
18.4 
18.1 
17.6 



23.4 
22.6 
19.0 
19.6 



28.1 
23.2 
23.7 
20.2 



Range 
Of Races 



2.9 co 61.5 

5.5 co 38.6 

7.6 co 40.5 
4.8 co 37.4 



8.6 co 79.4 
5.2 co 44.7 
7.4 co 41.1 
4.8 co 41.6 



6.9 co 57.3 
4.7 co 38.5 
8.0 co 47.5 
1.3 co 47.1 



12.7 co 58.8 
10.4 co 50.6 
3.0 co 40.9 
4.8 Zo 40.3 



12.1 co 59.2 
13.1 co 56.7 
8.4 co 49.1 
8.8 co 41.4 
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TABLE III 



TRIBAL TREND ANALYSIS 
CHANGES IN SELECTED ITEMS 
OF ADMINISTRATIVE COST 





In 


Thousands of 


Dollars 






All 
Salaries 


Tribal 
Council 


Audit 


EDP 


1979 


10,971 


3,026 


282 


210 


19°0 


14,608 


4,705 


366 


400 


1981 


17,591 


4,560 


561 


491 


1982 


19,000 


5,282 


454 


518 


1983 


19,908 


5,633 


932 


684 


Percent of Change 


+81.5 


+86.2 


+230.5 


+225.7 



EXPLANATORY NOTES 

All salaries represent salaries and fringe benefits for those employees 
funded by the Administrative Cost Pool. 

Tribal council represents salaries and fringe benefits for that portion 
of the Tribal Chairman and Council funded by the indirect cost pool. 
Generally, only 50 percent of the total costs are included in the pool. 
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TRIBAL TRENT) ANALYSIS 
COMPOSITION OF DIRECT PROGRAM (BASE^ 
BY FUNDING SOURCE 



By Year /By Size 
of 8ase 

1*73 

Under $600,000 
$600,000 co $2 Million 
$2 Million co $3.5 Million 
Over $3.5 Million 
Tocal 1979 

1980 
Under $600,000 
$600,000 co $2 Million 
$2 Million Co $3.5 Million 
Over $3.5 Million 
Tocal 1980 

1981 
Under $600,000 
$600,000 co $2 Million 
$2 Million co $3.5 Million 
Over $3.5 Million 
Tocal 1981 

1982 
Under $600,000 
$600,000 co $2 Million 
$2 Million Co $3.5 Million 
Over $3.5 Million 
Tocal 1982 

1 983 

~~ Under $600,000 

$600,000 co $2 Million 
$2 Million co $3.5 Million 
Over $3.5 Million 
Tocal 1983 
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Dollars 
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10.4 


9.5 


91.3 


3.6 


34.6 


.9 


8.7 


32.9 


26.7 


81.2 


11.9 


36.2 


6.2 


18.8 


38.6 


32.9 
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37.6 


5.7 


14.8 


81.2 


63.8 
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30.5 


17.4 


21. A 
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33.6 


30.2 


18.5 



12.4 


10.7 


86 


2 


4.0 


32.3 


1.6 


12.9 


35.9 


29.7 


82 


7 


13.4 


*'37.5 


6.2 


17.3 


42.1 


34.4 


81 


7 


14.7 


34.9 


7.7 


i8.3 


85.1 


61.0 


71 


7 


26.7 


31.4 


24. 1 


28.3 




HSZS, 


n 




537? 


33.5 


1975- 


22.6 



15.8 


13.8 


87 


3 


5.4 


34.2 


2.0 


12 


.7 


40.2 


32.2 


80 


i 


14.5 


36.1 


8.0 


19 


9 


46.8 


36.3 


77 


6 


18.3 


39.1 


10.5 


22 


4 


87.0 


64.5 


74 


1 


27.1 


31 .1 


22.5 


25 


9 






77 


3 




34.4 


43LO 


22 


7 



16.5 


14.3 


86 


7 


5.9 


35 


8 


2.2 


13.3 


36.8 


30.0 


81 


5 


13.5 


36 


7 


6.8 


18.5 


42.5 


32.8 


77 


2 


13.9 


32 


7 


9.7 


22.8 


76.5 


52.3 


68 


4 


25.5 


33 


3 


24.2 


31.6 
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1 


5SL£ 


34 


1 


4^9 


24.9 



15.0 


13.2 


88.0 


6.2 


41 


3 


1.8 


12.0 


34.0 


26.5 


77.9 


14.7 


43 


2 


7.5 


22.1 


38 ft 


31.2 


80.1 


16.0 


41 
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7.4 


19.2 


79. <. 


56.3 


70.1 


26.3 


33 
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23.1 


29.0 
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39j£ 
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TABLE VI 



COUPhRITIUE TRENDS OF EhSE hND 
POOL COSTS SINCE 1979 




1979 



-POOL 



19SO 



•BASE 



1S81 
1979»8 



1932 



1933 



R 246 



TRENDS IN SELECTED ITEMS Or COST 
MEASURED FROM 1579 (2 6 




1ST? 1*80 1981 ISoZ 1953 

TOTAL POOL ADDED FOR REFERENCE 

^SALARIES ESSCOUNCI 1 E3auoit LZ3E0P 

g^TOT.POOL 
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TABLE V 

TRIBAL TREND ANALYSIS 





BIA 


SHARE OF POOL 

Dollars in 


Millions 














BIA's 




Total 


Total 


BIA 


z 


Share of 




Pool 


Base 


Base 


BIA 


_ P^ol 


1979 


25.3 


163.1 


54.8 


33.6 


8.5 


1980 


30.2 


175.5 


58.8 


33.5 


10.1 


1981 


34.4 


189.8 


65.3 


34.4 


11.8 


1982 


35.4 


172.3 


58.8 


34.1 


12.1 


1983 


37.2 


167.0 


63.2 


37.8 


14.1 



ERIC 
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United btates Department of the Interior 

OFFICE OF THE SECRETARY . 
WASHINGTON, DC. 20240 



SEP 2 6 1930 

K-MORAKPUH 



To: Assistant Secretary - Indian Affalra 

Froo: Inspector General 
Subject:. Indirect Coc?. Kates 

On August 12, 1980 I advised the Commissioner of Indian Affairs that ve 
-jould furnish a report outlining, froa our perspective, cone oi. the "basic 
problems and possible solutions related to indirect coat rates. This 
ceanrandua responds to that ccamitoent. 

First, ve have the problem of- Inttan organ ations, principally contract 
. schools, that cannot function effectively under indirect cost ratea 
because they are totally dependent on Federal financing. As mentioned in 
=y August 12, 1980 memorandum, ve believe that these organizations face 
an impossible situation in trying to deal vith the unavoidable uncertain- 
ties of indirect cost rates. Recently, BIA'a contract schools formed a 
coalition to address this problem.* 

Vith respect to the contract school situation, these schools need a fira 
administrative budget (a luap sua) so that ;hey can plan and operate vith 
a degree of certainty. Since these' schools have traditionally been a BIA 
responsibility, the consents is that BIA should finance all, or substan- 
tially all, of contract schools* adoinistrative costs. Eovever, BIA does ' 
not have the budget base to do this because, under the indirect cost rate 
process, other Federal agencies have, shared the cost. Consequently, 
vhiU the luap *ua approach is highly desirable in teras of simplicity 
and establishing a fira basis for planning, proceeding under the precise 
that BIA will bear all the administrative costs runs into budgetary 
constrsints. In the short tens, these constraints cay be insurmountable. 

Ve see tvo options for caking the luap sua approach vork. 

1. For BIA to obtain additional Appropriations. 

2. To vork out joint funding arrangements with the Department of 
Education (DEd). 

The first option needs no discussion. With respect to the second option, 
ve recently reviewed a aft 0M3 Circular establishing a ^ederal Assistance 
Kanagement Syatea. Undi this systea, units of state acJ local koverment 
vould have the option of dealing vith a single Federal canagecent agency. 
The Federal canageaent "agency vould, In effect, serve as the fiscal agent 
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for all Fedtral agencies and would be .authorised to disburse all Federal 
funds. (There would be only one lette'r of credit.) As w C see it, the 
Federal assistance eanegeaent systea could be ao ideal aechanisa for 
worlds; Joint funding with DZd and, in general, handling financial arrange- 
cents vith contract echools. 

Otber basic probleas associated with indirect cost rates have beta 
previously brought to the attention of the Assistant Secretary for Indian 
Affairs in an October 16, 1978 oeaorandua froa the Acting Director of 
Audit and Investigation (copy attached). Although the pointa brooght out 
. in that oeaorandua were discussed at length, nothing happened and the 
aituation renalns unchanged. 

Our principal coaplaint vaj (and atill i») that contract support funds 
(as a separate budget activity) are undesirable. Since the contract 
support "dollar is over and above the identified budget level of the Indian, 
organization, a ootivation la created to get a larger share of tbeae 
funds by increasing the indirect cost pool. To illustrate, our Central 
Region compared the indirect cost pools for 46 Indian organizations sub- 
mitting proposals in each of fiscal years 1978, 197y, and 1980. The 
indirect cost pools' totaled $9.2 million for 1978, $11.0 aUlioa ia 1979, 
and $11.9 aillion in 1980. Thua, in a 2-year period the indirect costs 
for these 46 Indian organizations experienced a 29 percent growth. 

Demands on BIA contract support dollars are also increased because nore 
TnJian orgaoizatiooa are seeking Indirect cost rates. Again using 
statistics froa our Central Region, 61 rates were negotiated in fiscal — -"• 
year 1978, 71 rates were negotiated j a fiscal year 1979, 20 d 78 ratea 
.(estiaated) will have been negotiated in fiscal year 1930. The 2-year 
increase asounts to 28 percent. 

t<e are also concerned because the current method of delivering the contract 
support dollar tends to revard the nore affluent tribes. Aa explained in 
our October 16, 1978 oeaorandua, this occurs because nerging indirect 
cost rates and contract support created a situation where affluent tribea 
vith the largest adainistrative organization naturally have a higher 
indirect cost rate than the less affluent tribes with the smaller adain- 
istrative organization. A higher indirect cost rate translates to a 
larger share of the contract support dollar. 

To illustrate the point, Tribe A, with 2,360 enrolled aenbers, is wealthy 
in natural resources. In 1978 (the latest year coTtred by our data) it 
realized a net iacoae of $14.4 aillion froa the sale of natural resourcea 
and other operations, and at the end of 1978, the tribe's net worth was 
stated at $151.5 aillion, of vftich $39.4 dllion w a a in the foro of caah 
assets. For fiscal year 1980, Tribe A projected direct progrea costa of 
$8.8 aillion, of which $1.7 million, or about 20 percent, caa applicable 
to BIA. Tribe A*s indirect cost rate for 1?80 is 39 percent, which ce&ns 
thet Tribe A should receive over $600,000 in contract aupport funds froa 
BIA. 

In cortrest, Tribe B, which is of comparable site to Tribe A, has little 
in the ^ay of natural resources. Ioco=e froa tribal resources runs under 
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$100,000 ■ year, and the tribe's net worth was atated at $5.9 million 
aa of September 30, 1978. In lta fiscal year i960 Indirect cost propoaal, 
Tribe B projected direct prograaa of $1,136,000, of which $370,000 waa 
applicable to BLA. Ve negotiated c 15-percent rate with Tribe B, which 
neans that Tribe B will receive about $55,000 In contract support fuoda. 

In our opinion, the contract aupport concept had validity In so far aa It 
provided a means of financing the Incremental coata Incurred by Indian 
tribes aa a consequence of taking over 3IA p/ogrsaj. However, the concept 
was never really Implemented becauae the contract support dollar waa 
delivered by the Indirect coat rate mechanlaa, which la not the aame aa 
Incremental costs. Aa previously mentioned, tha contract aupport dollar 
la creating what 'we perceive aa negative motivation and la providing a 
dlaproportlonate share of financial aupport to the tribes which need It 
the leaat. 

In wr memorandum of October 16, 1978 we made n formal recommendations. 
But because few, if any, positive steps have been taken, we are making 
the'folloving recommendations at thla time: 

1. Vlth respect to contract aupport, the separate budget category 
should be eliminated. The present budget level should be aerged 
with BlA's basic prograa and Included as part of the band analysis 
on a tribe-by-tribe heals. BlA ahould uae future budgetary 
Increases to remedy the Imbalances which have-been created over 
the past several years. 

2. With respect to contract schools, BXA ahould take the initiative 
In trying to work out a ^oint funding arrangeaent (fcr admin- 
istrative costs) with DEd. Ve further recommend that BlA seek 
assistance frco (MB to uae the Federal Assistance Kansgeoent 
System as the mechanlsa to achieve joint funding. 

By this memoraodus we are requesting your coaocota on the above 
recommendations within 60 daya aa required by 306 OH 7.3. 



Attachment 

cc: Secretary 

Coder Secretary 

Executive Aaalatant to the Secretary 
Solicitor 

Cowaiaaloner of Indian Affalra 
Director, Office of Indian Education 

Aaalatant Secretary - Policy, Budget and Adainlatret ion 
Director of Public Affalra 
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UNITED STATES GOVERNMENT 

Memorandum 

TO : Assistant Secretary for Indian Affairs 
FROU I Acting Director of Audit and Investigation 
SUBJECT: Contract Support/Indirect Cost Rates 



Enclosure I! 



Date: October 16, 1978 



As you knou, this office or itiates indirect cost rates for cost Indiaa 
tribes and tribal organisations. In connection with this process «e 
arc often questioned about the availability of contract support funds to 
finance B1A s portion of indirect costs. V'e are also exposed to problems 
vhich arise uhen Federal agencies do not pay their full share of indirect 
costs. The purpose of this memorandum is to cake sure that you are avare 
A these problems. 

The first probleo relates to the aanner in which contract support funds 
are distributed. v * 

1. Contract support ua S justified oo the basis that Indian organisa- 
tions uere incurring additional or incremental costs as the result of' 
accepting Public Law 93-638 contracts and that additional funding (over 
and above that identified to programs) was needed. 

2. Indirect costs are those incurred for a common or joint purpose 
benefiting sore than one program; i.e., they cannot be readily o- con- 
veniently assigned to individual programs. An indirect cost rate is' the 
ratio of all indirect costs to an allocation base, normally either total 
direct salaries and wages or total direct costs. 

The rationale behind both concepts l c totally valid. The problem Is that 

io t effect . *erze4 the t«o concepts uheo it decided to finance Indirect 
costs from contract support funds. Indirect costs have only a remote 
relationship to Incremental or additional costs Incurred by Indian or~ani- 
»t ons as a result of Public Lau 93-638 contracts. The preponderant of 
Indirect costs are not Incremental. In other uords. they vere being 
incurred before Indian organirations started to contract; and they u ou ld 
have been Incurred anyway. The net result Is that contract support cost- 
are being used, for the most part, to finance essentially fixed indirect 
costs of tribal government uhich «ere previously financed from tribal funds. 

There really isn't anything objectionable about paying a portion of fixed 
indirect costs because these costs a rc allocable to all program. However 
contract support funds „ere justified on the basis that the? , 0 uld be !sed' 
to finance Incremental costs. (All other Federal agencies finance all 
Indirect costs froa program funds.) 
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Use of contract support funds Co finance indirect costs creates two undesir- 
able situations: 

1. Contract support fund's are additional funds to tbe Indian organization 
(over and above its identified budget level). Host Indian organizations cry 
to get a bigger piece of the pie, thus creating a ootivation to expand the 
indirect cost pool. This can be accomplished in tvo w a ys - either by expand- 
ing their adainiscracive organization or by changing the accounting syscea to 
shift more costs to the indirect category. We consider the basic activation 
created to be undesirable because Federal programs should be constructed to 
proDOte econoa/ and efficiency. Contract support funds produce the reverse 
tendency. 

2. The oor? affluenc Indian organizacions have hiscorically had tbe 
aore elaborate aoiiniscracive organization because they could afford it. The 
less affluent have made do with less, soaeciaes approacMng practically no 
adainistrative organization. As previously stated, when BIA decided to use 
contract support funds to finance indirect costs our experience shovs that 
aost of the aoney went to pay for costs that were already being incurred. 
The big winners were the affluent tribes vith che elaborace adainiscracive 
organizacions. Thus, BIA creaced a situacion where cho-c «ho needed che 

.lease goc the eosc and chose who needed che aosc goc che lease. BIA should 
have soughc Che opposite result. 

We believe chis problem can be^reaedied by codifying BIA** budgec structure 
and phasing out contract support funds, and transferring the funds as direct 
program dollars to the Indian organizations* budget base. Thereafter, indirect 
costs would be financed from program funds, which is the procedure used by 
other Federal agencies. 

The second problem relates to Indian organizations which are 100 percent 
federally financed and which accept Federal programs without get tin* full 
indirect cost recovery. Organizationally, we are talk ng ^bout consorciuas • 
of Indian tribes which take on programs for che benef^ of several cribes, 
con"racc schools, and a few cribal governaencs which have no cribal incone. 
The principal prograo is CETA which has a scacucory lioicacion on the indirecc 
coses ic can pay. There is a problem vich ESEA Tide 7 which has a rescric- 
cive adainiscracive policy. And come individual granc adminiscracors will 
acteapc co negociace lower races when sufficienc funds are noc available or 
when chey feel chac che indirecc cose race is unreasonable. 

The rules for escablishing indirect cose races require che assignaenc of 
indirecc coses Co all programs, regardless of whecher che program accually 
financed ics fair share. This oeans chac, if one Federal prograa cannoc or 
will noc pay ics fair share of indirecc coses, che shorcfall cannoc be shifted 
co anocher Federal prograo. The grancee or concraccor ousc pay che difference 
hiaself. 
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This is not a big problem for Indian organizations cith adequate resources 
and we are now making sore that they understand the implications of accepting 
* contract or grant without full int*.rect cost recovery. However, the 100 
percent federally funded organi2atioas do not have the" resources to pay the 
difference. The way the systen works, there is no way they cao take on a 
program with less than full indirect cost recovery aa d still coae out whole. 
Their only alternative is to decline the program. Th is caD have 'undesirable 
consequences for Indian consume .s which are denied the program. It can 
also mean substantially higher Cui ts for the regaining programs because 
indirect costs are spread over a smaller base. 

BIA's current policy precludes use of contract support funds to finance any 
indirect cost deficit applicable to a program administered by another Federal 
agency. We have suggesred that, under .igioly controlled circumstances 
exceptions to this policy =ay be warranted. Tor example, if some Indian 
organizations are forced to drop their CETA programs, the results can be: 

1. Higher reservation unemployment 

2. Higher general assistance payment? v y B1A 

3. Higher indirect cost charges to remaining Federal programs 

We believe that, in some situations. tb,e evidence clearly demonstrates tha* 
the best interests of all parties u 0 uld be served if BIA paid the indirect* 
cost deficiency of other Federal programs out of contract support f un ds (as 
a special line item). W e have proposed this to your staff but the consensus 
vas that BIA does not have the authority. We suggest that 3IA take prompt 
action to obtain the necessary authority. 

Please consider this memorandum advisory < a nature. A response is not 
required. r ^ 



William L. Kendig 

O 
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